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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 24 
(T.D. 92-89) 


ADJUSTMENT TO AD VALOREM USER FEE 
FOR IMPORTED MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final determination to adjust fee rate. 


SUMMARY: Notice is hereby given that Customs has made a final deter- 
mination to adjust the merchandise processing fee rate on formal en- 
tries of imported merchandise at 0.19 percent ad valorem, pursuant to 
the Omnibus Budget Reconciliation Act of 1986. 


EFFECTIVE DATE: October 1, 1992. 


FOR FURTHER INFORMATION CONTACT: Linda Walfish, User Fee 
Task Force, (202-927-1167). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 8101 of the Omnibus Budget Reconciliation Act of 1986 (Pub. 
L. 99-509, codified as 19 U.S.C. 58c), provided that, with certain excep- 
tions, an ad valorem user fee was to be collected by Customs on formal 
entries of merchandise entered, or withdrawn from warehouse, for con- 
sumption, beginning on December 1, 1986. The fee was to be based on 
the appraised Customs value of the merchandise. The Act provided that 
the proceeds of the user fees were to be deposited in a dedicated account 
of the Treasury and, subject to authorization and appropriation, were to 
be used to offset Customs appropriations for the salaries and expenses of 
Customs incurred in processing merchandise that is formally entered or 
released during any fiscal year. 

The current merchandise processing fee rate is 0.17 percent ad 
valorem, subject to a maximum fee of $400 and a minimum fee of $21. 
T.D. 91-33, 56 FR 15036; 19 CFR 24.23(b)(1)(i)(A). However, a statu- 
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tory exemption from the fee applies with respect to most articles covered 
by Chapter 98, Harmonized Tariff Schedule of the United States 
(HTSUS), products of insular possessions (General Note 3(a)(iv), 
HTSUS), products of beneficiary countries of the Caribbean Basin Eco- 
nomic Recovery Act (General Note 3(c)(v), HTSUS), products of least- 
developed beneficiary developing countries (General Note 3(c)(ii)(B), 
HTSUS), merchandise covered by General Note 4, HTSUS, merchan- 
dise released under 19 U.S.C. 1321, and merchandise imported by mail. 
See 19 CFR 24.23(c)(1)(i)-(v). In addition, certain statutory limitations 
or restrictions on the assessment of the fee are in effect for articles cov- 
ered by subheading 9802.00.60 or 9802.00.80, HTSUS, goods originat- 
ing in Canada as defined in General Note 3(c)(vii), HTSUS, and 
agricultural products processed and packed in a foreign trade zone. See 
19 CFR 24.23(c)(2)-(4). 

Pursuant to 19 U.S.C. 58c(a)(9)(B)(i), the Secretary of the Treasury 
may, under certain conditions, adjust the fee rate to a maximum of 0.19 
percent ad valorem, in order to offset the salaries and expenses that will 
likely be incurred by Customs in the processing of formal entries or re- 
leases during the fiscal year in which such costs have been incurred. 

To this end, Customs has projected that an increase is needed in order 
to offset the salaries and expenses which are to be incurred in Fiscal 
Year (FY) 1993. Customs has estimated the number of entries and re- 
leases expected to be processed during FY 1993, and has further esti- 
mated the value of FY 1993 imports. Estimates have also been made of 
the number of entries and releases, and their values, which would be 
subject to the minimum, ad valorem and maximum merchandise proc- 
essing rates. 

Specifically, for FY 1993, the Customs commercial costs for covered 
merchandise processing operations are expected to be $682 million. The 
current fee is inadequate to produce sufficient revenues. Indeed, even at 
the 0.19 percent rate, it is anticipated that only $540 million in fees will 
be generated. Hence, a deficit of approximately $142 million will still 
exist. 

Similarly, in FY 1992, while the cost of covered merchandise process- 
ing Operations is expected to be approximately $726 million, the mer- 
chandise processing fee revenue is expected to be only $485 million, 
thereby resulting in a projected deficit in the 58c account of roughly 
$241 million. 

Accordingly, as prescribed in 19 U.S.C. 58c(a)(B), a notice of intent to 
adjust the fee at 0.19 percent ad valorem was published in the Federal 
Register on December 11, 1991 (56 FR 64680), providing for a period of 
30 days for public comment as well as consultation with the Committee 
on Finance of the Senate and the Committee on Ways and Means of the 
House of Representatives, regarding the proposed adjustment and the 
methodology used in its determination. 
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DiscUSSION OF COMMENTS 

Seven commenters responded to the notice, all raising various issues 
in opposition to the proposed adjustment to the fee rate. Six commenters 
were concerned that an increase in the rate would put U.S. companies at 
a competitive disadvantage. Two commenters believed that GATT 
(General Agreement on Tariffs and Trade) trading partners might re- 
taliate against the increase in the fee rate. A number of commenters 
stated that Customs should reduce its costs by curbing inefficiency, 
rather than raising the fee rate, and that, inasmuch as the fee collected 
went into the general fund, there was no assurance that an increase in 
the fee rate would result in increased quality of Customs commercial op- 
erations. Two commenters were also opposed in principle to the user fee, 
and one commenter wanted assurance that the maximum and mini- 
mum limits on the fee rate would be maintained. 

In addition, the following views were put forth: the fee rate increase 
would result in increased costs to consumers; the cost of collecting the 
fee and associated recordkeeping to U.S. business as well as the Govern- 
ment would more than offset the revenue collected; as increases in the 
dollar value of imports automatically increased the revenue collected, 
Customs costs had to be increasing faster than the value of imported 
products; minor changes to the fee would not offset revenue losses due to 
the limitations on the rate, as well as exemptions from it; the maximum 
and minimum limits on the rate discriminated against small importers 
in favor of large and wealthy ones; and the fee was not being collected 
from exporters. 


Customs ANALYSIS 


Customs is bound by law to assess a user fee and to adjust the fee rate 
as provided for thereunder, in order to offset appropriations for Cus- 
toms salaries and expenses incurred in processing imported merchan- 
dise subject to the fee, that is formally entered or released during the 
fiscal year. For this purpose exclusively, the proceeds collected from the 
assessment of the fee are deposited in a dedicated account in the General 
Fund of the Treasury. Concerning those imports to which it is properly 
applicable, the fee is assessed equally against both domestic as well as 
foreign importers. 

The fee rate assessed for the processing of a covered entry of merchan- 
dise is limited to a minimum of $21 and a maximum of $400. These limits 
were added by statute (Pub. L. 101-382), and Customs must adhere to 
them. Also, the retention of these maximum and minimum limits is es- 
sential in order to keep the ad valorem fee rate compatible with the Gen- 
eral Agreement on Tariffs and Trade (GATT). 

In this latter regard, Article VIII, para. 1, of GATT, 61 Stat. A28, re- 
quires that user fees assessed for Customs services be limited in amount 
to the “approximate cost of services rendered”. As circumscribed by the 
maximum and minimum levels, the merchandise processing fee rate is 
so limited. “The maximum and minimum fee levels ensure that imports 
of very high or very low value items, which might not differ substantially 
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in the cost of import processing, do not pay unduly different import fees. 
The maximum and minimum levels eliminate the excess collections on 
high value entries associated with the current across-the-board ad 
valorem fee. As a result, it also avoids the subsidization of low-value en- 
tries.” H. Conf. Rep. No. 101-650, 1990 U.S. Code Cong. & Admin. News 
928, 995. 

The purpose of the merchandise processing fee, it must be remem- 
bered, is not to enhance the Customs budget, but rather to offset the cost 
of covered merchandise processing operations. Such costs are not being 
met by the current 0.17 percent rate, and even with an increase in the 
rate to 0.19 percent ad valorem, which is the maximum rate permissible 
under present law, these costs will still not be completely offset. It 
should further be noted in this connection that Customs, for its part, 
continually strives to control costs by improving the quality and effi- 
ciency of its commercial services, and streamlining its merchandise en- 
try processing operations. 


CONCLUSION 


In view of the foregoing, and following careful consideration of the 
comments received and further review of the matter, Customs has de- 
termined to adjust the merchandise processing fee rate at 0.19 percent 
ad valorem. In accordance with 19 U.S.C. 58c(a)(9)(B), Customs has no- 
tified the Committee on Finance of the Senate and the Committee on 
Ways and Means of the House of Representatives of its intention to ad- 


just the fee rate, and is able to proceed with publication of a notice of this 
final adjustment in the Federal Register, which will become effective 
with respect to formal entries and releases on or after the 15th day fol- 
lowing publication, and which will remain in effect until otherwise ad- 
justed pursuant to § 58c(a)(9)(B). 
DRAFTING INFORMATION 

The principal author of this document was Russell Berger, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 

MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: August 4, 1992. 
Peter K. NuNEz, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 16, 1992 (57 FR 42697)] 
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19 CFR Part 122 
(T.D. 92-90) 
RIN 1515-AA95 


INTERNATIONAL, LANDING RIGHTS, AND 
USER FEE AIRPORTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to set 
forth the circumstances in which permission to land at a landing rights 
airport may be denied or withdrawn and to set forth the circumstances 
in which status as a user fee airport may be terminated. The document 
also updates the list of designated user fee airports, and makes certain 
organizational or editorial changes to improve the layout of the regula- 
tions insofar as they deal specifically with international airports, land- 
ing rights airports and user fee airports. 


EFFECTIVE DATE: November 20, 1992. 


FOR FURTHER INFORMATION CONTACT: George Pruchniewski, 
Office of Inspection and Control (202-927-1312). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Part 122 of the Customs Regulations (19 CFR Part 122), dealing with 
the entry and clearance of aircraft and their use in the transportation of 
persons and cargo, references three types or classes of airports at which 
such aircraft could land upon duly arriving from points outside the 
United States: international airports, landing rights airports, and user 
fee airports. 

International airports, the majority of which are small or regional in 
nature, are open to all aircraft for entry and clearance without charge by 
Customs (however, certain arrival and related user fees must be paid 
pursuant to Part 24, Customs Regulations (19 CFR Part 24)). Customs 
presence at such airports is required, and all aircraft arriving from for- 
eign points have a right to land there without first obtaining Customs 
permission. 

At landing rights airports, on the other hand, Customs must specifi- 
cally give a party permission to land, which may be done either on a one- 
time basis, such as for a private aircraft, a charter, or other unscheduled 
flight, or on a recurring basis according to a fixed schedule approved by 
Customs, such as for a scheduled airline or a charter operator. Thus, a 
landing rights airport exists for the purpose of handling international 
traffic only to the extent that permission is specifically granted for one 
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or more international flights to land there. Most of the major U.S. air- 
ports handling international traffic are, in fact, landing rights airports. 
In the case of an arrival at a landing rights airport located outside the 
limits of a port of entry, the owner, operator or person in charge of the 
aircraft given landing rights must pay any added charges incurred by 
Customs for inspecting the aircraft, passengers, employees and mer- 
chandise, except in the case of scheduled aircraft of a scheduled airline 
where a charge may be made only for the overtime expenses of Customs 
officers. 

Unlike international airports, there is no specific requirement that 
landing rights airports provide office and other space, facilities and 
equipment, without cost, to Customs and other Federal agencies. Yet 
this has, nevertheless, traditionally been done on the basis (1) that the 
presence of Customs and other Federal officers at the airports operates 
as a convenience both to the airports and aircraft, as well as to the sur- 
rounding community, and (2) that Customs could deny or revoke land- 
ing rights if the facilities for clearance and inspection were inadequate 
to ensure compliance with Federal law. 

User fee airports are individually designated as such under a separate 
Memorandum of Agreement which is worked out between Customs and 
the concerned airport authority with the approval of the state governor. 
The Regulations contain a list of designated user fee airports. Such air- 
ports have the same landing procedures as those for landing rights air- 
ports. For a flat fee (user fee) paid by the airport to cover the salary and 
benefits of one full-time inspector, plus certain related costs, Customs 
agrees to provide 8 hours of service every weekday, totaling 40 hours; 
however, any party requesting Customs overtime services is responsible 
for paying the full costs thereof as determined by statute. Under each 
Memorandum of Agreement, among other things, the user fee airport 
agrees to provide, at no cost to Customs, sufficient office space, utilities, 
office furniture and equipment, including costs for the installation and 
maintenance thereof. 

To further improve the Regulations in Part 122 regarding interna- 
tional, landing rights and user fee airports, Customs published a notice 
in the Federal Register (56 FR 66814) on December 26, 1991, soliciting 
public comment on proposed amendments which would (1) spell out the 
circumstances in which landing rights could be denied or withdrawn, (2) 
update the list of designated user fee airports and set forth the condi- 
tions under which such designation could be withdrawn, and (3) makea 
number of organizational and editorial changes in this overall connec- 
tion. By notice published in the Federal Register on January 21, 1992 
(57 FR 2319), a typographical error appearing in the original notice was 
corrected. 


DiIscuSSION OF COMMENTS 


Seven commenters responded to the notice of proposed rulemaking, 
focusing on proposed § 122.14(d) which set forth certain reasons for de- 
nying or withdrawing landing rights at a landing rights airport. All the 
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commenters took exception to the inclusion of these criteria in the regu- 
lations, contending that proposed paragraph (d) contravened the De- 
partment of Transportation’s “Cities Program”, whereby new 
international service was promoted both to unserved as well as under- 
served communities by foreign carriers under specified conditions. It 
was generally inferred that Customs might unilaterally deny or with- 
draw service to a landing rights airport based on reasons that were per- 
ceived to be vague and unsubstantiated. A majority of the commenters 
were also concerned that after building new facilities to accommodate 
international travelers, as well as installing special equipment in con- 
formance with Customs needs, the proposed section could effectively 
eliminate their sites as landing rights airports. 


DETERMINATION 


Customs has concluded that the reasons for denying or withdrawing 
landing rights at a landing rights airport should be included in the Regu- 
lations, but that these reasons should be revised and restated for greater 
clarification and specificity, and that a right of appeal should be pro- 
vided in the event landing rights are denied or withdrawn. Section 
122.14 is thus changed accordingly. The inclusion of these reasons to- 
gether with a right of appeal will ensure that denials or withdrawals of 
landing rights will not be handled in an arbitrary manner. Customs has 
therefore determined that the proposed amendments, with the above 
modifications, should be adopted. In addition, the following changes 
have been made: in § 122.1(f), inserting “are given permission by Cus- 
toms” in place of “may be allowed”; rephrasing § 122.1(m) to make clear 
that a listing of designated user fee airports is published in the Regula- 
tions for informational purposes; in § 122.14(c), adding a cross refer- 
ence to §§24.17 and 24.22(e), Customs Regulations; revising 
§ 122.15(b) to state that the list of designated user fee airports is subject 
to change without notice. In this latter connection, the list of designated 
user fee airports appearing in § 122.15(b) is further changed by remov- 
ing the Santa Teresa Airport in Santa Teresa, New Mexico, and adding 
Alliance Airport in Ft. Worth, Texas, and Grant County Airport in 
Moses Lake, Washington. 


REGULATORY FLEXIBILITY ACT 
Because this document merely clarifies existing provisions of law and 
regulations, pursuant to the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), it is certified that the proposed amendments will 
not have a significant economic impact on a substantial number of small 
entities. Accordingly, they are not subject to the regulatory analysis or 
other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as speci- 
fied in E.O. 12291. Accordingly, a regulatory impact analysis is not 
required. 
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DRAFTING INFORMATION 

The principal author of this document was Russell Berger, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 

List oF SuBJECTS IN 19 CFR Part 122 

Customs duties and inspections, Imports, Air carriers, Air transpor- 

tation, Aircraft, Airports. 
AMENDMENTS TO THE REGULATIONS 

For the reasons set forth in the preamble, Part 122, Customs Regula- 

tions (19 CFR Part 122) is amended as set forth below. 
PART 122—AIR COMMERCE REGULATIONS 

1. The authority citation for Part 122 is revised to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 58b, 66, 1433, 1436, 1459, 1590, 
1594, 1624, 1644, 49 U.S.C. App. 1509. 

2. Section 122.1 is amended by revising paragraphs (f) and (m) to read 
as follows: 
§ 122.1 General definitions. 

* cS ok * * * * 

(f) Landing rights airport. A “landing rights airport” is any airport, 

other than an international airport or user fee airport, at which flights 


from a foreign area are given permission by Customs to land. 
* ok * ok ok * *K 


(m) User fee airport. A “user fee airport” is an airport so designated by 
Customs. Flights from a foreign area may be granted permission to land 
at a user fee airport rather than at an international airport or a landing 
rights airport. An informational listing of user fee airports is contained 
in § 122.15. 

3. The title of Subpart B is revised to read as follows: 


SuBPART B—CLassEs OF AIRPORTS 
4. Sections 122.34 and 122.39 are redesignated as §§ 122.14 and 
122.15 respectively in Subpart B. 
5. In newly redesignated § 122.14, paragraph (c) is revised and para- 
graphs (d) and (e) are added to read as follows: 


§ 122.14 Landing rights airports. 


* * * * * * * 


(c) Payment of expenses. In the case of an arrival at a location outside 
the limits of a port of entry, the owner, operator or person in charge of 
the aircraft shall pay any added charges for inspecting the aircraft, pas- 
sengers, employees and merchandise when landing rights are given (see 
§§ 24.17 and 24.22(e) of this chapter). 

(d) Denial or withdrawal of landing rights. Permission to land at a 
landing rights airport may be denied or withdrawn for any of the follow- 
ing reasons: 
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(1) Appropriate and/or sufficient Federal Government personnel are 
not available; 

(2) Proper inspectional facilities or equipment are not available at, or 
maintained by, the requested airport; 

(3) The entity requesting services has failed to abide by appropriate 
instructions of a Customs officer; 

(4) Reasonable grounds exist to believe that Federal rules and regula- 
tions pertaining to safety, Customs, or other inspectional activities have 
not been followed; or, 

(5) The granting of the requested landing rights would not be in the 
best interests of the Government. 

(e) Appeal of denial or withdrawal. In the event landing rights are de- 
nied or withdrawn by the district director, a written appeal of the deci- 
sion may be made to the appropriate regional commissioner. If this 
appeal is denied, a final written appeal may be made to the Commis- 
sioner of Customs. 

6. Newly redesignated § 122.15 is revised to read as follows: 


§ 122.15 User fee airports. 


(a) Permission to land. The procedures for obtaining permission to 
land at a user fee airport are the same procedures as those set forth in 
§ 122.14 for landing rights airports. 

(b) List of user fee airports. The following is a list of user fee airports 
designated by the Commissioner of Customs in accordance with 19 
U.S.C. 58b. The list is subject to change without notice. Information 
concerning service at any user fee airport can be obtained by calling the 
airport or its authority directly. 


Location Name 


Casper, Wyoming Natrona County International Airport. 
Columbus, Ohio Rickenbacker Airport. 

Fargo, North Dakota Hector International Airport. 

Fort Myers, Florida Southwest Florida Regional Airport. 
Lebanon, New Hampshire .............. Lebanon Municipal Airport. 

Lehigh Valley, Pennsylvania Allentown-Bethlehem-Easton Airport. 
PHRASES NOGBO 3c6k 3 ies ae a Slave e wee we es Midland International Airport. 
Wilmington, Ohio Airborne Air Park. 

Fort Wayne, Indiana Fort Wayne-Allen County Airport. 
Morristown, New Jersey Morristown Municipal Airport. 
Jackson, Mississippi Jackson Municipal Airport. 
Rockford, Illinois Greater Rockford Airport. 
Waunegon. IMnoig ....... 0... ccecceces Waukegan Regional Airport. 
Klamath Falls, Oregon Kingsley Field. 

St. Paul, Alaska St. Paul Airport. 

Lexington, Kentucky Bluegrass Airport. 

Oakland, Michigan Oakland-Pontiac Airport. 

Yakima, Washington Yakima Air Terminal. 

Sanford, Florida Sanford Regional Airport. 

Ft. Worth, Texas Alliance Airport. 

Moses Lake, Washington Grant County Airport. 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 40, SEPTEMBER 30, 1992 


(c) Withdrawal of designation. The designation as a user fee airport 
shall be withdrawn under either of the following circumstances: 

(1) If either Customs or the airport authority gives 120 days written 
notice of termination to the other party; or 

(2) If any amounts due to be paid to Customs are not paid on a timely 
basis. 

7. Section 122.33 is revised to read as follows: 


§ 122.33 Place of first landing. 

The first landing of an aircraft entering the U.S. from a foreign area 
shall be: 

(a) At a designated international airport (see § 122.13); 

(b) At a landing rights airport if permission to land has been granted 
(see § 122.14); or 

(c) At a designated user fee airport if permission to land has been 
granted (see § 122.15). 

Permission to land at a landing rights airport or user fee airport is not 
required for an emergency or forced landing (see § 122.35). 

MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: September 14, 1992. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 21, 1992 (57 FR 43395)] 


(T.D. 92-91) 


REVOCATION OF COMMERCIAL GAUGER APPROVAL OF 
SABINE SURVEYORS, INC. OF PORT ARTHUR, TEXAS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of the Customs approval of a commercial 
gauger. 


SUMMARY: Sabine Surveyors, Inc. of Port Arthur, Texas has notified 
the U.S. Customs Service that they no longer have a need to operate as a 
Customs approved commercial gauger and have requested that Cus- 
toms revoke its approval. Therefore, pursuant to Section 151.13 of the 
Customs Regulations (19 CFR 151.13), the Customs approval granted to 
Sabine Surveyors, Inc. to gauge petroleum and petroleum products, or- 
ganic chemicals in bulk and liquid form and vegetable oils has been re- 
voked in full, without prejudice. 
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EFFECTIVE DATE: September 10, 1992. 


FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Special As- 
sistant for Commercial and Tariff Affairs, Office of Laboratories and 
Scientific Services, U.S. Customs Service, Room 7113, 1301 Constitu- 
tion Avenue NW, Washington, D.C. 20229 (202) 927-1060. 


Dated: September 16, 1992. 


JOHN B. O’ LOUGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, September 21, 1992 (57 FR 43493)] 








U.S. Customs Service 


General Notice 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 15, 1992. 
The following document of the United States Customs Service, Office 
of Commercial Operations, has been determined to be of sufficient in- 
terest to the public and U.S. Customs Service field offices to merit publi- 
cation in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(0.C.0.D. 92-1) 


The following document provides all U.S. Customs Service field officers 
with guidelines and procedures to be observed in the duty-free entry 
of scientific instruments and apparatus under subheading 
9810.00.60, Harmonized Tariff Schedule of the United States. This 
document has also been issued as Customs Directive 099 3550-060 
dated September 16, 1992. 


1. REFERENCES 
Subchapter X, U.S. Note 6.(a), Harmonized Tariff Schedule of the 
United States, (HTSUS). 
Subheading 9810.00.60, HTSUS. 
Subheading 9810.00.65, HTSUS. 
Subheading 9810.00.67, HTSUS. 
15 CFR Part 301. 
19 CFR Subsection 10.114. 
19 U.S.C. 1202. 


2. PURPOSE 
To notify field officers of the procedures for duty-free entry of scien- 
tific instruments and apparatus under subheading 9810.00.60, HTSUS. 
3. BACKGROUND 


Customs field officers must occasionally release shipments, and proc- 
ess and liquidate entries for otherwise dutiable scientific instruments 


13 
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and apparatus entered provisionally duty-free under subheading 
9810.00.60, HTSUS, 9810.00.65, HTSUS and 9810.00.67, HTSUS. 
However, the Customs Regulations (19 CFR) do not contain the re- 
quired procedures. An application for duty-free entry under subheading 
9810.00.60, HTSUS, must be approved by both the Customs Service and 
the Department of Commerce. Customs Headquarters processes the ap- 
plication first, and if it is approved for the criteria which are Customs 
responsibility, the application form (ITA-338P) is stamped “Approved 
for Transmittal to the Department of Commerce” in a box in the upper 
right corner. Thereafter, the Department of Commerce makes a finding 
as to whether an instrument or apparatus of equivalent scientific value 
for the purpose for which the article is intended to be used, is being 
manufactured in the U.S. 

The foregoing procedures are contained in 15 CFR 301, which are 
joint regulations of the Department of Commerce and the Department 
of the Treasury pertaining solely to these Tariff Schedule numbers. 
These regulations (15 CFR 301) may be unfamiliar or not readily avail- 
able to Customs field officers who may need them to process merchan- 
dise entered under these Tariff Schedule numbers. 

Accordingly, this Directive provides a summary of the portions of 15 
CFR 301 which are relevant to field processing of merchandise and en- 
tries under these provisions and caveats on procedures where problems 
in processing have been perceived. 


4. ACTION 


A. Instructions for entering under subheading 9810.00.60, 
HTSUS. 
Subheading 9810.00.60 provides for duty-free treatment for scientific 
instruments or accessories to scientific instruments which are: 


e entered for the use of any nonprofit institution (public or private) 
established for educational or scientific purposes, and 

e intended exclusively for educational purposes or scientific 
research. 


1. Entry procedures at time of initial claim: 

(a) An applicant may make a claim at the time of filing an entry sum- 
mary (C.F.7501) that an instrument is entitled to duty-free classifica- 
tion under 9810.00.60, HTSUS. 

(b) If no claim is made the instrument shall be classified without re- 
gard to 9810.00.60, HTSUS, duty assessed, and the entry liquidated in 
the ordinary course. 

(c) If a claim is made for duty-free treatment under 9810.00.60, 
HTSUS, the entry summary shall be accepted without requiring a de- 
posit of estimated duties, provided that a copy of Form ITA-338P, 
stamped by Customs Headquarters as “Accepted for Transmittal to the 
Department of Commerce’, is filed simultaneously with the entry sum- 
mary. (See sample form ITA-338P attached as APPENDIX A). 
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(d) If a claim for duty-free treatment under 9810.00.60, HTSUS, is 
made, but the entry summary is not accompanied by a copy of the prop- 
erly stamped Form ITA-338P, a deposit of the estimated duty is re- 
quired. Liquidation of the entry shall be suspended for a period of 180 
days from the date of entry. On or before the end of this suspension pe- 
riod the applicant must file with the Customs Port a properly stamped 
copy of the form. In the event that the Customs Port does not receive a 
copy of the properly stamped form within 180 days, the instrument shall 
be classified and liquidated in the ordinary course, without regard to the 
claim under 9810.00.60. HTSUS. 

(e) The entry shall not be liquidated or allowed to liquidate duty-free, 
unless proof of the subsequent approval of the application by the De- 
partment of Commerce is presented to the port by the applicant or his 
agent. If all of the proper filing procedures under (a)(c) above have been 
followed, extensions of liquidation shall be made pursuant to 19 USC 
1504 (19 CFR 159.12), as necessary, to allow for completion of the De- 
partment of Commerce’s review. 

(f) Normal Customs entry requirements: 


The normal Customs entry requirements, including the filing of 

a bond, must be complied with. 
(g) Late filing: 

Notwithstanding the preceding provisions, the properly stamped 
form ITA-338P, may be filed at any time before liquidation of the 
entry becomes final. Liquidation of any entry at the normal duty 
rate becomes conclusive upon all persons, unless the liquidation is 
protested within 90 days after notice of liquidation and the neces- 
sary document substantiating duty-free entry is produced. 


(2) Entry procedures after Commerce approval of an application: 

(a) Whenever an institution defers entry until after it receives Com- 
merce approval of the application for duty-free entry, the importer shall 
file the following with the entry summary: 

(i) The stamped copy of the Form ITA-338P; 

(ii) A copy of the notice to the institution of the approval of the 
application by the Department of Commerce, or, a copy of the notice 
of approval for duty-free entry for the applicant’s instrument, 
which was published in the Federal Register, and 

(iii) Proof that a bona fide order for the merchandise was placed 
on or before the 60th day after the favorable decision became final. 

Upon receipt of the above documents liquidation in such case shall be 
made under 9810.00.60, HTSUS. 

(b) Normal Customs entry requirements: 


The normal Customs entry requirements, including the filing of a 
bond, must be complied with. 


(c) Late filing: 


Notwithstanding the preceding provisions, the Commerce Depart- 
ment approved application may be filed at any time before liquida- 
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tion of the entry becomes final. Liquidation of any entry at the 

normal duty rate becomes conclusive upon all persons unless the 

liquidation is protested within 90 days after notice of liquidation 

= - necessary document substantiating duty-free entry is pro- 
uced. 


B. Uses and disposition of instruments entered under 
9810.00.60, HTSUS: 

1. An instrument granted duty-free entry may be transferred from 
the applicant institution to another eligible institution, provided the 
latter institution agrees not to use the instrument for commercial pur- 
poses within five (5) years of the date of entry of the instrument. In such 
cases title to the instrument must be transferred directly between the 
institutions involved. 

2. An institution transferring a foreign instrument entered under 
9810.00.60, HTSUS, within 5 years of its entry shall so inform the Cus- 
toms Port in writing and shall include the following information: 


(a) The name and address of the transferring institution. 

(b) The name and address of the receiving institution. 

(c) The date of transfer. 

(d) A detailed description of the instrument. 
_ (e) The serial number of the instrument and of any accompany- 
ing accessories. 

(f) The entry number, date of entry, and port of entry of the in- 
strument. 


3. Whenever the circumstances warrant, and occasionally in any 
event, the fact of continued use for five years for noncommercial pur- 
poses by the applicant institution shall be verified by the District Direc- 
tor. 

4. If an instrument is transferred in a manner other than specified 
above or is used for commercial purposes within 5 years of entry, the in- 
stitution for which such instrument was entered shall promptly notify 
the Customs officials at the Port and shall be liable for the payment of 
duty in an amount determined on the basis of its condition as imported 
and the rate applicable to it. 


C. Importation of repair components under 9810.00.65, HTSUS 
for article previously entered under 9810.00.60, HTSUS: 


Subheading 9810.00.65 provides duty-free treatment for repair com- 
ponents for scientific instruments previously admitted duty-free under 
subheading 9810.00.60. 

An institution which owns an instrument entered under 9810.00.60, 
HTSUS, and desires to enter repair components for such instrument 
under 9810.00.65, HTSUS, may do so without regard to the application 
procedures applicable to entries under 9810.00.60, HTSUS, provided 
the institution certifies to the Customs official at the port of entry 
upon entry of such components that they are needed repair components 


for an instrument owned by that institution which was previously en- 
tered and classified under 9810.00.60, HTSUS. 
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D. Importation under 9810.00.67, HTSUS of tools for articles 
previously entered under 9810.00.60, HTSUS: 


Subheading 9810.00.67 provides duty-free treatment for tools spe- 
cially designed to be used for the maintenance, checking, gauging or re- 
pair of instruments or apparatus previously admitted under subheading 
9810.00.60. 

An institution which owns an instrument entered under 9810.00.60, 
HTSUS and desires to enter tools specially designed to be used for the 
maintenance, checking, gauging or repair of this instrument under 
9810.00.67, HTSUS may do so without regard to the application proce- 
dures applicable to entries under 9810.00.60, HTSUS, provided the in- 
stitution certifies to the customs official at the port of entry upon 
entry of such tools that they are tools needed for an instrument owned 
by that institution which was previously entered and classified under 
9810.00.60, HTSUS. 


5. CONCLUSION 


For questions on these instructions, first consult the unabbreviated 
regulations attached hereto as APPENDIX B. If the questions are still 
not resolved, call the Chief, Special Classification Branch, Customs 
Service Headquarters at (202) 927-0790. 


6. RESPONSIBILITY 


It is the responsibility of District Directors to see that the policies in 
this directive are carried out. District Directors, Regional/District 


Counsel, and headquarters employees may release copies of 
this document to the public upon request without a Freedom of 
Information Act request. 


7. SUPERSEDED MATERIAL 
None. 
SAMUEL BANKS, 
Assistant Commissioner, 
Commercial Operation. 


Attachment 
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APPENDIX A 


[Fon ta-308 FOR USE ONLY BY UNITED STATES CUSTOMS SERVICE 


‘92-016 





REV 4-85) \p 
e U.S. CEP SA TMENT OF COMMERCE Pye 


INTERNATIONAL meson AOMINISTRATION JAN \ 3 1992 


U.S. OEPARTMENT OF TREASURY 
U.S. CUSTOMS SERVICE 
REQUEST FOR DUTY-FREE ENTRY OF ASGEPTED FOR TRANSMITTAL TO THE 
SCIENTIFIC INSTRUMENTS OR APPARATUS , DEPARTMENT, C= COMMERCE 


aM 


- fr 
No waiver of duty may be granted uniess a completed application laa 4 u 
torm has been received (19 U.S.C. 1202; 18 CFR 301). tel, || 1992 (if 
Maw appucation to BATE Chief ; 
United States Customs Service Special Clescification Branch 
Attention: Disclosure Law Branch U.S. Customs Service 


Washington, 0.C. 20229 


INSTRUCTIONS: This application 1s to be completed and submitted in accordance with Department of Commerce and Department of the Treasury 
Regulations, INSTRUMENTS AND APPARATUS FOR EDUCATIONAL AND SCIENTIFIC INSTITUTIONS. iS CFR, Part 301. Review the 
regulations prior to preparing your application. If additional space 1s required for any answer. answer on separate sheet(s). identify question being 
answered. and attach to this form. Five copies of the application are required. One of these copies must bear the original signature. 


1. Name of applicant institution 2. Address (Street, Citv, State, ZIP code: 


3. a. This ts a nonprofit institution established for 


eC Scientific purposes cx Educational purposes 


b. Unless fisted in the current IRS Publication 78 (Cumulative List of Organizations). submit proof of Internal Revenue nonprofit status. 


4. Applicant has 42P-2317 
om already placed a bona fide order for the article 9-39-91 642-A0342 
| 
| 
| 


(Attach order and documents referenced on the order.) (Date of order) (Order a0.) 


(Name and telephone number of firm from whom the forergn instrument was ordered) 


<— a firm intention. in event of favorable action on this application, to place a bona fide order fos the instrument on or before 
the 60th dav after the decision on the application becomes final. 


$. Description of the instrument for which duty-free entry is requested. 
a. General category of instrument (e.g.. Electron Microscope. Mass Spectrometer. Monochromator. etc.) 


Eleccron Microscope 


. Foreign manufacturer and country of manufacture of instrument: 


(Manufacturer) (Country of manufacture) 


. Description: (Check appropnmate box and provide requested information. All instruments and accessories must be listed under I/a) 
2a) or Ha) below.) Vote: The description of the spec: (ications of the fore:gn instrument must be im a torm (hat 
permits companson with specifications of comparable domestic instruments. 


X (1) Standard catalogue instrument. 

(a) List the instrument and each accompanving accessory according to the foreign manufacturer's nomenclature and model 
number, (Attaching bona fide order will suffice if such order fully and accurately describes instrument and ail 
accompanying accessories.) 

(b) Attach the foreign manufacturer's literature (or copy thereof) that fully describes the instrument (with accompanying 
accessories) and its guaranteed specifications. 


— (2) Special-order variant of standard catalogue instrument that has been significantly modified according to applicant s 
specifications. 
(a) List the instrument and each accompanying accessory according to the foreign manufacturer's nomenclature 
and mode! number. 
(b) Attach a copy of the appiicant’s specifications describing the required. modifications of the standard catalogue instrument. 
(c) Attach a copy of foreign manufacturer's literature describing the toreign instrument. 
(d) Indicate the extent to which each of the performance specifications applicable to the standard instrument has been increased 
or decreased in the modified instrument 





— (3) Instrument custom-made to applicant's specifications. 
(a) List the instrument and each accompanving accessory according to standard nomenciature. 
1D) Attach a crpv of applicant s specilications. 
'C) Attacn cocumentation or evidence showing how the foreign instrument fulfills applicant s specifications descr:se¢ > +> 
oes “ct 3ttack evicence of the extent to ahich tse 3 
Continue Form on R 
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APPENDIX B 
U.S. DEPARTMENT OF COMMERCE 
International Trade Administration 


DEPARTMENT OF COMMERCE 
International Trade Administration 
15 CFR Part 301 

(Docket No. 50217-5917) 


Duty-Free Entry of Scientific 
Instruments; Instruments and 
Apparatus for Educational and 
Scientific Institutions 


AGENCY: Import Administration. 
International Trade Administration, 


summany: In the existing regulations, 
public or private nenprofit institutions 
established for educational or scientific 

ing to make duty-free 
entry of a scientific instrument under 
tariff item 851.60 are required to make 
application on Form ITA-336P in seven 
copies. 

In order to reduce the burden on 
applicants, we are amending the 
regulations to require only five copies o! 
Form ITA-338P. We are also ma'-ing 
conforming amendments. 

DATE: March 22, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Frank Creel, (202) 377-1660. 
SUPPLEMENTARY INFORMATION: We are 
amending Part 301. Chapter II of Title 
15 of the Code of Federal Regulations 
relating to our responsibilities under the 
Educational, Scientific. and Cultural 
Materials Importation Act of 1966 (the 
“Act”; Pub. L. 89-651; 80 Stat. 897). 

The amendments are for the purpose 
of reducing the paperwork required of 
the applicant institution seeking duty- 
free entry of scientific instruments and 
are thus in keeping with the Paperwork 
Reduction Act of 1980. The information 
collection is made under OMB approva 
number 0625-0037. 

Inasmuch as these amendments are 
less burdensome and raise no issue 
upon which comments would serve any 
useful purpose, prior notice of 
rulemaking, effective date provisions, 
and public procedure thereon are 
unnecessary pursuant to the 
Administrative Procedure Act 
provisions of 5 U.S.C. 553. Since a 
general notice of proposed rulemaking is 
not required, the Regulatory Flexibility 
Act does not apply. 

In accordance with Executive Order 
12291 dated February 17, 1981, the 
Department of Commerce has 
determined that these rules do not 
constitute a “major rule” as defined by 
section 1(b) of the Order. They are not 
likely to result in: 


Reprint--FEDERAL REGISTER, VOL. 


DEPARTMENT OF THE TREASURY 
Customs Service 


RULES AND REGULATIONS 


(1) Annual effect on the economy of 
$100 million or more; 

(2) A major increase in costs or prices 
in either the public or private sector: or 

(3) Significant adverse impact on the 
domestic economy or on the ability of 
U.S. enterprises to compete with foreign 
enterprises ; 


List of Subjects in 15 CFR Part 201 


Imports, Customs duties and 
inspection. Educational facilities, 
Nonprofit organizations, Administrative 
practice and procedure, Scientific 
equipment. 


PART 301—[AMENDED] 


For reasons set forth abovc, the 
foilowing amendments of Part 201 are 
made 

1. Section 301.3 is amended by 
revising paragraphs (b), (d). and so 
much of paragraph (f) as is set forth 
below. 


§ 301.3 Application for duty-free entry of 
scientific Instruments. 


. . . . « 


(b) Application forms. Applications 
must be made on form ITA-338P which 
may be obtained from the Statutory 
Import Programs Staff. International 
Trade Administration. U.S. Department 
of Commerce, Washington, D.C. 20230, 
or from the various District Offices of 
the U.S. Department of Commerce. 
(Approved by the Office of Management 
and Budget under control number 0625- 
0037.) 3 


(d) Five copies of the form, including 
relevant supporting documents, must be 
submitted. One copy of the form shall be 
signed in the original by the person in 
the applicant institution under whose 
direction and control the foreign 
instrument will be used and who is 
familiar with the intended uses of the 
instrument. The remaining four copies of 
the form may be copies of the original. 
Attachments should be fully identified 
and referenced to the question(s) on the 
form to which they relate. 


(f) Failure to answer completely all 
questions on the form in accordance 
with the instructions on the form or to 
supply the requisite number of copies of 
the form and supporting documents may 
result indelays * * ° 

2 In § 301.4, the first two sentences of 
paragraph (b) are revised to read as 
follows: 


$301.4 Processing of applications by the 
Department of the Treasury (U.S. Customs 
Service). 


50, NO. 56, FRIDAY, MARCH 


+ . . . 


(b) Forwarding of applications to the 
Department of Commerce. If the 
Commissioner finds the application to 
be within the scope of the Act and these 
regulations, the Commissioner shall (1) 
assign a numbef to the application and 
(2) forward one copy to the Secretary of 
the Department of Health and Human 
Services [HHS], and two copies, 
including the one that has been signed 
in the original, to the Director. The 
Commissioner shall retain one copy and 
return the remaining copy to the 
applicant stamped “Accepted for 
Transmittal to the Department of 
Commerce.” 


3. Section 301.5 is amended by 
revising the second sentence in 
paragraph (a)}(2) and so much of the 
fourth sentence of paragraph (a)(3) as is 
shown below, to read as follows: 


§301.5 Processing cf applications by the 
Department of Commerce. 

[alee 

(2) * * * Supplemental information/ 
material requested under this provision 
shall be supplied to the Director in two 
copies within 20 days of the date of the 
request and shall be subject to the 
certification contained in Question 11 of 
the form. * °* ° 

(3) Requirement for presentation of 
views (comments) by interested 
persons. * ° * Inorder to be 
considered, comments and related 
attachments must be submitted to the 
Director in duplicate * * * 


(Pub. L. 83-651; 80 Stat. 897) 
Joba L Evans, 


Deputy to the Deputy Assistent Secretary for 
Import Administration. 

February 13, 1985. 

[FR Doc. 85-6855 Filed 3-21-85: 8:45 am] 
BILLING COCE 1510-03-4 


——— 


22, 1985--pp.11500-11501 
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U.S. DEPARTMENT OF COMMERCE 
International Trade Administration 


DEPARTMENT OF THE TREASURY 


PART 301—INSTRUMENTS AND 
APPARATUS FOR EDUCATIONAL AND 
SCIENTIFIC INSTITUTIONS 


General provisions 


ion for duty 

sirumen 

ng of applications by the 
nt of the Treasury (U.S. 


free entry of 


3016 Appeals 

411.7 Final disposition of an applica 

1.8 In tions for entering instn 
through U.S. Customs under Tariff Item 
851.60. 

101.9 Uses and disposition of instruments 
entered under Item 851.60, TSUS. 

301.10 Lmportation of repair components 
under Item 851.65 for article previously 
entered under 851.60. 

Authority: Subsection 6(c), Pub. L. 89-651 

80 Stat. 897 (19 U.S.C. 1202). 


§ 301.1 


(a) Purpose. This part sets forth the 
regulations of the Department of 
Commerce and the Department of the 
Treasury applicable to the duty-free 
importation of scientific instruments and 
apparatus by public or private nonprofit 
institutions. 

(b) Background. (1) The Agreement on 
the importation of Educational, 
Scientific and Cultural Materials 
(Florence Agreement; “the Agreement") 
is a multinational treaty, contracted to 
by approximately 89 countries, which 
seeks to further the cause of peace 
through the freer exchange of ideas and 
knowledge across national boundaries, 
primarily by eliminating tariffs on 
certain educational, scientific and 
cultural materials. 

(2) Annex D of the Agreement 
provides that scientific instruments and 
apparatus intended exclusively for 
educational purposes or pure scientific 
research use by qualified nonprofit 
institutions shall enjoy duty-free entry if 
instruments or apparatus of equivalent 
scientific value are not being 
manufactured in the country of 
importation. 

(3) Public Law 89-651, the 
Educational, Scientific. and Cultural 
Materials Importation Act of 1966 (19 
U.S.C. 1202; “the Act"), implements the 
Agreement in the United States. Section 


General provisions. 


Customs Service 


RULES AND REGULATIONS 


6(c) of the Act gives effect to Annex D of 
the Agreement. This section added tariff 
item 851.60 to the Tariff Schedules of the 
United States (TSUS) to provide for the 
duty-free importation of instruments and 
apparatus “entered for the use of any 
nonprofit institution, whether public or 
private, established for educational or 
scientific purposes * * * if no 
instrument or apparatus of equivalent 
c value for the purposes for 

the instr nt or apparatus is 
intended to be used is being 
manufactured in the United States.” 
Headnote 1 to Schedule 8, Part 4, TSUS, 
was amended by Pub. L. 89-651 and 
provides for the use, disposition and 
transfer of articles and their repair 
components accorded duty-free entry 
under tariff items 851.60 and 851.65, 
respectively, and Headnote 6, added by 
Pub. L. 89-651, sets forth the duty-free 
procedures and responsibilities. 


(c) Summary of statutory procedures 
and requirements. (1) Headnote 1 
provides, among other things, that 
articles covered by tariff items 851.60 
(scientific instruments and apparatus) 
and 851.65 (repair components therefor) 
must be exclusively for the use of the 
institutions involved and not for 
distribution, sale or other commercial 
use within five years after being 
entered. These articles may be 
transferred by a qualified nonprofit 
institution to another such institution 
without duty liability being incurred. 
However, if such article is transferred 
other than as provided by the preceding 
sentence, or is used for commercial 
purposes within five years after having 
been entered, duty shall be assessed in 
accordance with the procedures 
established in Headnote 1. 


(2) Pursuant to Headnote 6 an 
institution desiring to enter an 
instrument or apparatus under tariff 
item 851.60 TSUS must file an 
application with the Secretary of the 
Treasury (U.S. Customs Service) in 
accordance with these regulations. If the 
application is made in accordance with 
the regulations, notice of the application 
is published in the Federal Register to 
provide an opportunity for interested 
persons and government agencies to 
present views. The application is 
reviewed by the Secretary of Commerce 
(Director, Statutory Import Programs 


Staff) whose decision as to whether or 
not duty-free entry may be accorded the 
instrument is published ia the Federal 
Register. An appeal of the final decision 
may be filed with the United States 
Court of Customs and Patent Appeals, 
on questions of law only, within 20 days 
after publication of the decision in the 
Federal Register. 

(3) Repair components for instruments 
or apparatus admitted duty-free under 
tariff item 851.60 require no application 
and may be entered duty-free in 
accordance with the procedures 
prescribed in § 301.10. 

(d) Authority and delegations. The 
Act authorizes the Secretaries of 
Commerce and the Treasury to prescribe 
joint regulations to carry out their 
functions under Headnote 6, TSUS. The 
Secretary of the Treasury has delegated 
authority to the Assistant Secretary for 
Enforcement and Operations, who has 
retained rulemaking authority and 
further delegated administration of the 
regulations to the Commissioner of the 
U.S. Customs Service. The authority of 
the Secretary of Commerce has been 
delegated to the Deputy Assistant 
Secretary for lmport Administration who 
has retained rulemaking authority and 
further delegated administration of the 
regulations to the Director of the 
Statutory Import Programs Staff. 


$301.2 Definitions. 


For the purposes of these regulations 
and the forms used to implement them: 

(a) “Director” means the Director of 
the Statutory Import Programs Staff, 
International Trade Administration, U.S. 
Department of Commerce. 

(b) “Customs” means the U.S. 
Customs Service and the “The 
Commissioner” means Commissioner of 
the U.S. Customs Service, or the 
official(s) designated to act on the 
Commissioner's behalf. 

(c) “Customs Port” or “the Port" 
means the port where a particular claim 
has been or will be made for duty-free 
entry of a scientific instrument or 
apparatus under tariff item 851.60. 

(d) “Entry” means entry of an 
instrument into the Customs territory of 
the United States for consumption or 
withdrawal of an instrument from a 
Customs bonded warehouse for 
consumption. 

(e) “United States” includes only the 
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several States, the District of Columbia 
and the Commonwealth of Puerto Rico. 

(f) “Instrument” means only 
instruments and apparatus classifiable 
under the tariff items specified in 
headnote 6(a) of part 4 of Schedule 8. A 

mbination of basic in ment or 

atus and accompanying 
sories shall be treated as a single 
ument provided that, under normal 
ercial practice, such combination 
is considered to be a single instrument 
and provided further that the applicant 
has ordered or, upon favorable action on 
its application, firmly intends to order 
the combination as a unit. Unless the 
context indicates otherwise, instrument 
or apparatus shall mean a foreign 
“instrument or apparatus” for which 
duty-free entry is sought under tariff 
item 851.60. Spare parts typically 
ordered and delivered with an 
ment are also considered part of 
trument for purposes of these 
tions. The term “instruments” 
shall not include: 

(1) Materials or supplies used‘in the 
operation of instruments and apparatus 
such as paper, cards, tapes, ink, 
recording materials, expendable 
laboratory materials, apparatus that 
loses identity or is consumed by usage 
or other materials or supplies. 

(2) Ordinary equipment for use in 
building construction or maintenance; or 
equipment for use in supporting 
activities of the institution, such as its 
administrative offices, machine shops, 
libraries, centralized computer facilities, 
eating facilities, or religious facilities; or 
support equipment such as copying 
machines, glass working appgratus and 
film processors. 

(3) General purpose equipment such 
as air conditioners, electric typewriters, 
electric drills, refrigerators. 

(4) General-purpose computers. 
Accessories to computers which are not 
eligible for duty-free treatment are aiso 
ineligible. Scientific instruments 
containing embedded computers which 
are to be used in a dedicated process or 
in instrument control, as opposed to 
general data processing or computatior, 
are, however, eligible for duty-free 
consideration. 

(5) Instruments initially imported 
solely for testing or review purposes 
which were entered under bond under 
tariff item 864.30, subject to the 
provisions of Headnote 1(a) of Subpart 
C, Part 5. Schedule 8 TSUS and must be 
exported or destroyed within the time 
period specified in that headnote. 

(g) “Domestic instrument” means an 
instrument which is manufactured in the 
United States. A domestic instrument 
need not be made exclusively of 
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domestic components or accessories. 

(h) “Accessory” has the meaning 
which it has under normal commercial 
usage. An accessory, whether part of an 
instrument or an attachment to an 
instrument, adds to the capability of an 
instrument. An accessory for which 
duty-free entry is sought under item 
851.60 shall be the subject of a separate 
application when it is not an 
accompanying accessory. 

(i) “Accompanying accessory” means 
an accessory for an instrument that is 
listed as an item in the same purchase 
order and that is necessary for 
accomplishment of the purposes for 
which the instrument is intended to be 
used. 

(j) “Ancillary equipment” means an 
instrument which may be functionally 
related to the foreign instrument but is 
not operationally linked to it. Examples 
of ancillary equipment are vacuum 
evaporators or ultramicrotomes, which 
can be used to prepare specimens for 
electron microscopy. Further, equipment 
which is compatible with the foreign 
instrument, but is also clearly 
compatible with similar domestic 
instruments, such as automatic sampling 
equipment sold for use with a variety of 
mass spectrometers, will be treated as 
ancillary equipment. A separate 
application will be required for ar.cillary 
equipment even if ordered with the 
basic instrument. 

(k) “Components” of an instrument 
means parts or assemblies of parts 
which are substantially less than the 
instrument to which they relate. A 
component enables an instrument to 
function at a specified minimum level, 
while an accessory adds to the 
capability of an instrument. 
Applications shall not be accepted for 
components of instruments that did not 
enter duty-free under tariff item 851.60 
or for components of instruments being 
manufactured or assembled by a 
commercial firm or entity in the U.S. In 
determining whether an item is a 
component ineligible for duty-free 
consideration or an accessory eligible 
for such consideration, Customs shall 
take into account such factors as the 
item's complexity, novelty, degree of 
integration and pertinency to the 
research purposes to be performed by 
the instrument as a whole. 


(I) “Produced for stock” means an 
instrument which is manufactured, on 
sale and available from a stock. 

(m) “Produced on order” means an 
instrument which a manufacturer lists in 
current cafalog literature and is able and 
willing to produce and have available 
without unreasonable delay to the 
applicant. 


(n) “Custom-made” means an 
instrument which a manufacturer is 
willing and able to make to purchaser's 
specifications. Instruments resulting 
from a development effort are treated as 
custom-made for the purposes of these 
regulations. Also, a special-order variant 
of a produced on order instrument, with 
significant modifications specified by 
the applicant, may be treated as custom- 
made. 

(o) “Same general category” means 
the category in which an instrument is 
customarily classified in trade 
directories and product-source lists, e.g., 
scanning electron microscope, mass 
spectrometer, light microscope, x-ray 
spectrometer. 

(p) “Comparable domestic 
instrument” means a domestic 
instrument capable or potentially 
capable of fulfilling the applicant's 
technical requirements or intended uses, 
whether or not in the same general 
category as the foreign instrument. 

(q) “Specifications” means the 
particulars of the structural, operational 
and performance characteristics or 
capabilities of a scientific instrument. 

{r) “Guaranteed” specifications are 
those specifications which are an 
explicit part of the contractual 
agreement between the buyer and the 
seller (or which would become part of 
the agreement if the buyer accepted the 
seller's offer}, and refer only to the 
minimum and routinely achievable 
performance levels of the instrument 
under specified conditions. If a 


capability is listed or quoted as a range 


(e.g.. “5 to 10 angstroms”) or as a 
minimum that may be exceeded (e.g., “5 
angstroms or better"), only the inferior 
capability may be considered the 
guaranteed specification. Evidence that 
specifications are “guaranteed” will 
normally consist of their being printed in 
a brochure or other descriptive literature 
of the manufacturer; being listed in a 
purchase agreement upon which the 
purchase is conditioned; or appearing in 
a manufacturer's formal response to a 
request for quote. If, however, no 
opportunity to submit a bid was 
afforded the domestic manufacturer or 
if, for any other reason, comparable 
guaranteed specifications of the foreign 
and domestic instruments do not appear 
on the record, other evidence relating to 
a manufacturer's ability to provide an 
instrument with comparable 
specifications may, at the discretion of 
the Director, be considered in the 
comparison of the foreign and domestic 
instruments’ capabilities. 


(s) “Pertinent” specifications are those 
specifications necessary for the 
accomplishment of the specific scientific 
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research and/or science-related 
educational purposes described by the 
applicant. Specifications or features 
(even if guaranteed) which afford 
greater convenience, satisfy personal 
preferences, accommodate institutional 
commitments or limitations, or assure 
lower costs of acquisition, installation, 
Operation, servicing or maintenance are 
not pertinent. For example, a design 
feature, such as a smal! number of 
knobs or controls on an instrument 
primarily designed for research 
purposes, would be a convenience. The 
ability to fit an instrument into a small 
room, when the required operations 
could be performed in a larger room, 
would be either a cost consideration or 
a matter of convenience and nota 
pertinent specification. In addition, mere 
cifference in design (which would, for 
example, broaden the educational 
experience of students but not provide 
superior scientific capability) would not 
be pertinent. Also, unless the applicant 
demonstrates it is necessary far the 
accomplishment of its specific scientific 
purposes, the terms do not extend to 
such characteristics as size, weight, 
appearance, durability. reliability, 
complexity or (simplicity). ease of 
operation, ease of maintenance, 
productivity versatility, “state of the 
art” design, specific design, or other 
such characteristics. 


§ 301.3 Application for duty-free entry of 
scientific instruments. 


(a) Who may apply. an applicant for 
duty-free entry of an instrument under 
tariff item 851.60 must be a public or 
private nonprofit institution which is 
established for educational or scientific 
purposes and which has placed a bona 
fide order or has a firm intention to 
place a bona fide order for a foreign 
instrument within 60 days following a 
favorable decision on the institution's 
application. 


(b) Application forms. Applications 
must be made on form ITA-338P which 
may be obtained from the Statutory 
Import Program Staff, International 
Trade Administration, U.S. Department 
of Commerce, Washington, D.C. 20230, 
or from the various District Offices of 
the U.S. Department of Commerce. 


(c) Where to apply. Applications must 
be filed with the U.S. Customs Service, 
Department of the Treasury, at the 
address specified on page 1 of the form. 

(d) Seven copies of the form, including 
relevent supporting documents, must be 
submitted to the U.S. Customs Service. 
Two copies of the form shall be signed 
in the original by the person in the 
applicant institution under whose 


direction and control the foreign 
instrument will be used and who is 
familiar with the intended uses of the 
instrument. The remaining five copies of 
the form may be copies of the originals. 
Attachments should by fully identified 
and referenced to the question(s) on the 
form to which they relate 

({e) A single application (in the 
requisite number of copies) may be 
submitted for any quantity of the same 
type or model of foreign instrument 
provided that the entire quantity is 
intended to be used for the same 
purposes and provided that all units are 
included on a single purchase order. A 
separate application shall be submitted 
for each different type or model or 
variation in the type or model of 

ment for which duty-free entry is 

ght even if covered by a single 
purchase order. Orders calling for 
multiple deliveries of the same type or 
model of instrument over a substantial 
period of time may, at the discretion of 
the Director, require multiple 
applications. 

(f) Failure to answer completely all 
questions on the form in accordance 
with the instructions on the form or to 
supply the requisite number of copies of 
the form and supporting documents 
(seven) may result in delays in 
processing of the application while the 
deficiencies are remedied, return of the 
application without processing, or denial 
of the application without prejudice to 
resubmission. Any questions on these 
regulations or the application form 
should be addressed to the Director. 


§ 301.4 Processing of applications by the 
Department of the Treasury (U.S. Customs 
Service). 

(a) Review and determination. The 
Commissioner shall date each 
application when received by Customs. 
If the application appears to be 
complete, the Commissioner shall 
determine: 

(1) Whether the institution is a 
nonprofit private or public institution 
established for research and educational 
purposes and therefore authorized to 
import instruments into the U.S. under 
tariff item 851.60. In making this 
determination the Commissioner will 
generally review the application to 
determine if the applicant has attached 
a copy of the letter from the Internal 
Revenue Service (IRS) granting the 
institution nonprofit status (exemption 
from Federal income tax) under Section 
501(c)(3) of the IRS Code or will 
determine if the institution is listed in a 
current edition of “Cumulative List of 
Exempt Organizations”; 


(2) Whether the instrument falls 
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within the classes of instruments eligible 
for duty-free entry consideration under 
tariff item 851.60 (For eligible classes see 
Headnote 6(a), Part 4, Schedule 8, 
TSUS); and 


(3) Whether the instrument which is 
the subject of the application is intended 
for the exclusive use of the applicant 
institution and is not intended to be 
used for commercial purposes. For the 
purposes of this section, commercial 
uses would include, but not necessarily 
be limited to: Distribution or sale of the 
instrument by the applicant institution; 
any use by, or for the primary benefit of, 
a commercial entity; or use of the 
instrument for demonstration purposes 
in return for a fee or other valuable 
consideration. In making the above 
determination, the Commissioner may 
consider, among other things, whether 
the results of any research to be 
performed with the instrument will be 
fully and timely made available to the 
public. For the purposes of this section, 
use of an instrument for the treatment of 
patients is considered noncommercial. 


If any of the Commissioner's determinations 
is in the negative, the application shall be 
fourd to be outside the scope of the Act and 
shall be returned to the applicant with a 
statement of the reason(s) for such findings. 


(b) Forwarding of applications to the 
Department of Commerce. If the 
Commissioner finds the application to 
be within the scope of the Act and these 
regulations, the Commissioner shall (1) 
assign a number to the application and 
(2) forward one copy to the Secretary of 
the Department of Health and Human 
Services (HHS), and four copies, 
including one that has been signed in 
the original, to the Director. The 
Commissioner shall retain one copy 
signed in the original and return the 
remaining copy to the applicant stamped 
“Accepted for Transmittal to the 
Department of Commerce.” The 
applicant shall file the stamped copy of 
the form with the Port when formal 
entry of the article is made. If entry has 
already occurred under a claim of tariff 
item 851.60, the applicant (directly or 
through his/her agent) shall at the 
earliest possible date supply the 
stamped copy to the Port. Further 
instructions for entering instruments are 
contained in § 301.8 of the regulations. 


§ 301.5 Processing of applications by the 
Department of Commerce. 

(a) Public notice and opportunity to 
present views. (1) Within 10 days of 
receipt of an application from the 
Commissioner, the Director shall make a 
copy available for public inspection 





during ordinary business hours of the 
Department of Commerce. Unless the 
Director determines that an application 
kas deficiencies which preclude 
consideration on its merits (e.g., 
cient description of intended 
irposes to rule on the scientific 
juivalency of the foreign instrument 
! potential domestic equivalents), he 
ral! publish in the Federal Register a 
e of the receipt of the application to 
urd all interested persons a 

asonable opportunity to present their 

+ ews with respect to the question 
»-hether an instrument or apparatus of 
valent scientific value for the 

.rpose for which the article is intended 

> be used is being manufactured in the 
tited States.” The notice will include 
the application number, the name and 
ress of the applicant. a description 
1e instrument(s) for which duty-free 
is requested, the name of the 
reign manufacturer and a brief 
mary of the applicant's intended 
oses extracted from the applicant's 
1swer to question 7 of the application. 
a addition, the notice shall specify the 
date the application was accepted by 
the Commissioner for transmittal to the 
Department of Commerce. 

(2) If the Director determines that an 
application is incomplete or is otherwise 
ceficient, he may request the applicant 
to supplement the application, as 
appropriate, prior to publishing the 
notice of application in the Federal 
Register. Supplemental information/ 
material requested under this provision 
shall be supplied to the Director in four 
copies within 20 days of the date of the 
request and shall be subject to the 
certification contained in Question 11 of 
the form. Failure to provide the 
requested information on time shall 
result in a denial of the application 
without prejudice to resubmission. 

(3) Requirement for presentation of 
views (comments) by interested 
persons. Any interested person or 
government agency may make written 
comments to the Director with respect to 
the question whether an instrument of 
equivalent scientific value, for the 
purposes for which the foreign 
instrument is intended to be used, is 
being manufactured in the United 
States. Except for comments specified in 
paragraph (a)(4) of this section, 
comments should be in the form of 
supplementary answers to the 
applicable questions on the application 
form. Comments must be postmarked no 
later than 20 days from the date on 
which the notice of application is 
published in the Federal Register. In 
order to be considered, comments-and 
related attachments must be submitted 
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to the Director in triplicate; shall state 
the name, affiliation and address of the 
person submitting the comment; and 
shall specify the application to which 
the comment applies. In order to 
preserve the right to appeal the 
Director's decision on a particular 
application pursuant to § 301.6 of these 
regulations, a domestic manufacturer or 
other interested person must make 
timely comments on the application. 
Separate comments should be supplied 
on each application in which a person 
has an interest. However, brochures, 
pamphlets, printed specifications and 
the like, included with previous 
comments, if properly identified, may be 
incorporated by reference in subsequent 
comments. If the Director knows of the 
availability of a domestic instrument 
which may be comparable to the foreign 
instrument, he may: (i) require the 
applicant to compare the domestic 
instrument with the foreign instrument; 
or (ii) compare the two instruments 
whether or not comments are received 
from a domestic manufacturer on the 
specific application. 

(4) Comments by domestic 
manufacturers. Comments of domestic 
manufacturers opposing the granting of 
an application should: 

(i) Specify the domestic instrument 
considered to be scientifically 
equivalent to the foreign article for the 
applicant's specific intended purposes 
and include documentation of the 
domestic instrument's guaranteed 
specifications and date of availability. 

(ii) Show that the specifications 
claimed by the applicant in response to 
question 8 to be pertinent to the 
intended purpose can be equaled or 
exceeded by those of the listed domestic 
instrument(s) whether or not it has the 
same design as the foreign instrument; 
that the applicant's alleged pertinent 
specifications should not be considered 
pertinent within the meaning of 
§ 301.2(s) of the regulations for the 
intended purposes of the instrument 
described in response to question 7 of 
the application; or that the intended 
purposes for which the instrument is to 
be used do not qualify the instrument for 
duty-free consideration under the Act. 

(iii) Where the comments regarding 
paragraphs (a)(4)(i) and (a)(4)(ii) of this 
section relate to a particular accessory 
or optional device offered by a domestic 
manufacturer, cite the type, model or 
other catalog designation of the 
accessory device and include the 
specification therefor in the comments. 

(iv) Where the justification for duty- 
free entry is based on excessive delivery 
time, show whether— 

(A) The domestic instrument is as a 
general rule either produced for stock, 


produced on order, or custom-made and; 

(B) An instrument or apparatus of 
equivalent scientific value to the article, 
for the purposes described in response 
to question 7, could have been produced 
and delivered to the applicant within a 
reasonable time following the receipt of 
the order. 

(v) Indicate whether the applicant 
afforded the domestic manufacturer an 
opportunity to furnish an instrument or 
apparatus of equivalent scientific value 
to the article for the purposes described 
in response to question 7 and, if such be 
the case, whether the applicant 
submitted a formal invitation to bid that 
included the technical requirements of 
the applicant. 

(5) Untimely comments. Comments 
must be made on a timely basis to 
ensure their consideration by the 
Director and the technical consultants. 
and to preserve the commenting 
person's right to appeal the Director's 
decision on an application. The Director, 
in his discretion, may entertain 
comments filed untimely to the extent 
that they contain factual information, as 
opposed to arguments, explanations or 
recommendations. 

(6) Provision of general comments. A 
domestic manufacturer who does not 
wish to oppose duty-free entry of a 
particular application, but who desires 
to apprise the Director of the availability 
and capabilities of its instrument(s), 
may at any time supply documentation 
to the Director without reference to a 
particular application. Such 
documentation shall be routinely taken 
into account by the Director when 
applications involving comparable 
foreign instruments are received. The 
provision of general comments does not 
preserve the commentor’s right to appeal 
the Director's decision on a particular 
application. 

(7) Provision of application to 
domestic manufacturers. To facilitate 
timely comments, the Director may 
furnish copies of certain applications to 
domestic manufacturers who intend to 
comment on applications, provided: 

(i) The manufacturer requests the 
service in writing; 

(ii) The manufacturer provides copies 
of current company literature regarding 
the domestic instrument and its 
guaranteed capabilities; and 

(iii) The manufacturer identifies the 
specific models or types of comparable 
foreign instrument(s) that it proposes to 
comment on. 

The Director may furnish for comment 
copies of the appropriate applications to 
the domestic manufacturer until 

the firm requests that the service be 
discontinued, provided the firm 

utilizes the service to supply 
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written comments on applications. If the 
recipient of the service fails to avail 
itself of the opportunity to comment on 
appropriate applications for a period of 
one year, the Director may at his 
discretion discontinue the service. For 
reasons of cost and administrative 
turden, the service may be discontinued 
at the discretion of the Director. In such 
case the Director shall notify all 
recipients of the service in writing of 
such discontinuance 

(b) Additions to the record. The 
D:rector may solicit from the applicant 

r from foreign or domestic 
r facturers, and agents thereof. or 
any other person or Government agency 
sidered by the Director to have 
ipetence on any issue pertaining to 
application, any additional 
nation the Director deems 
essary to the rendering of a decision. 
Director may attach such conditions 
and time limitations deemed appropriate 
upon the provision of such information 
and may draw appropriate inferences 
from a person's failure to provide the 
requested information 

(c) Advice from technical 
consultants.—{1) The Director shall 
consider any written advice from the 
Secretary of HHS, or his delegate, on the 
question whether a domestic instrument 
of equivalent scientific value to the 
foreign instrument, for the purposes for 
which the instrument is intended to be 
used, is being manufactured in the 
United States. 

(2) After the comment period has 
ended (§ 301.5(a)(3)), the complete 
application and any comments received 
and related information are forwarded 
to the appropriate technical consultants 
for their written advice. 

(3) The technical consultants are 
requested to provide their written 
recommendation within 30 days of the 
date of transmittal. The technical 
consultants relied upon for advice may 
include, but are not limited to, the 
National Institutes of Health (delegated 
the function by the Secretary of HHS), 
the National Bureau of Standards and 
the National Oceanographic and 
Atmospheric Administration. 

(d) Criteria for the determinations of 
the Department of Commerce.—{1) 
Scientific equivalency. (i) The 
determination of scientific equivalency 
shall be based on a comparison of the 
pertinent specifications of the foreign 
instrument with similar pertinent 
specifications of comparable domestic 
instruments (see § 301.2(s) for the 
definition of pertinent specification). 
Ordinarily, the Director will consider 
only those performance characteristics 
which are “gvarantend specifentions™ 


within the meaning of § 301.2(r) above. 
In no event, however, shall the Director 
consider performance capabilities 
superior to the manufacturer's 
guaranteed specifications or uieis 
equivalent. In making the comparison 
the Director may consider a reasonable 
combination of domestic instruments 
that combines two or more functions 
into an integrated unit if the 
combination of domestic instruments is 
capable of accomplishing the purposes 
for which the foreign instrument is 
intended to be used. If the Director finds 
that a domestic instrument possesses all 
of the pertinent specifications of the 
foreign instrument, he shall find that 
there is being manufactured in the 
United States an instrument of 
equivalent scientific value for such 
purposes as the foreign instrument is 
intended to be used. If the Director finds 
that the foreign instrument possesses 
one or more pertinent specifications not 
possessed by the comparable domestic 
instrument(s), the Director shall find 
that there is not being manufactured in 
the United States an instrument of 
equivalent scientific value to the foreign 
instrument for such purposes as the 
foreign instrument is intended to be 
used. 

(ii) Programs that may be undertaken 
at some unspecified future date shall not 
be considered in the Director's 
comparison. In making the comparison, 
the Director shall consider only the 
instrument and accompanying 
accessories described in the application 
and determined eligible by the U.S. 
Customs Service. The Director shall not 
consider the planned purchase of 
additional accessories or the planned 
conversion of the article at some 
unspecified future time for such 
programs. 

(iii) In order for the Director to make a 
determination with respect to the 
“scientific equivalency” of the foreign 
and domestic instruments, the 
applicant's intended purposes must 
include either scientific research or 
science-related educational programs. 
Instruments used exclusively for 
nonscientific purposes have no scientific 
value, thereby precluding the requisite 
finding by the Director with respect to 
“whether an instrument or apparatus of 
equivalent scientific value to such 
article, for the purposes for which the 
article is intended to be used, is being 
manufactured in the United States.” In 
such cases the Director shall deny the 
appiication for the reason that the 
instrument has oo scientific value for 
the purposes for which it is intended to 
be used. Examples of nonscientific 
purposes would be the use of an 
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instrument in rowtine diagnosis or 
patient care and therapy (as opposed to 
clinical research); in teaching a 
nonscientific trade (e.g., printing, 
shoemaking, metalworking or other 
types of vocational training); in teaching 
nonscientific courses (e.g., music, home 
economics, journalism, drama); in 
presenting a variety of subjects or 
merely for presenting coursework, 
whether or not science related (e.g. 
video tape editors, tape recorders, 
projectors); and in conveying cultural 
information to the public (e.g., a 
planetarium in the Smithsonian 
Institution). 

(2) Manufactured in the United States 
An instrument shall be considered as 
being manufactured in the United States 
if it is customarily “produced for stock.” 
“produced on order” or “custom-made” 
within the United States. In determining 
whether a U.S. manufacturer is able and 
willing to produce an instrument, and 
have it available without unreasonable 
delay, the normal commercial practices 
applicable to the production and 
delivery of instruments of the same 
general category shall be taken into 
account, as well as other factors which 
in the Director's judgment are 
reasonable to take into account under 
the circumstances of a particular case. 
For example, in determining whether a 
domestic manufacturer is able to 
produce a custom-made instrument, the 
Director may take into account the 
production experience of the domestic 
manufacturer including (i) the types, 
complexity and capabilities of 
instruments the manufacturer has 
produced, (ii) the extent of the 
technological gap between the 
instrument to which the application 
relates and the manufacturer's 
customary products, (iii) the 
manufacturer's technical skills, (iv) the 
degree of saturation of the 
manufacturer's production capability, 
and (v) the time required by the 
domestic manufacturer to produce the 
instrument to the purchaser's 
specification. Whether or not the 
domestic manufacturer has field tested 
or demonstrated the instrument will not. 
in itself, enter into the decision 
regarding the manufacturer's ability to 
manufacture an instrument. Similarly, in 
determining whether a domestic 
manufacturer is willing to produce an 
instrument, the Director may take into 
account the nature of the bid process, 
the manufacturer's policy toward 
manufacture of the product(s) in 
question, the minimum size of the 
manufacturer's production runs, whether 
the manufacturer has bid similar 
instruments in the past. et: Als. * 





‘,-mestic manufacturer was formally 
;uested to bid an instrument, without 
ference to cost limitations and within 
, 1e considered reasonable for 

ory of instrument involved, and 


e request, for 
tion the domestic 


tures, parts, materials or test 
nent) may be, at the Director's 
on, grounds for rejecting the 


(4) Excessive delivery time. Duty-free 

entry of the instrument shall be 
idered justified without regard to 

rether there is being manufactured in 
he United States an instrument of 

sivalent scientific value for the 

nded purposes if excessive delivery 

time for the domestic instrument would 
seriously impair the accomplishment of 
the applicant's intended purposes. For 
purposes of this section, (i) except when 
objective and convincing evidence is 
presented that, at the time of order, the 
actual delivery time would significantly . 
exceed quoted delivery time, no claim of 
excessive delivery time may be made 
unless the applicant has afforded the 
domestic manufacturer an opportunity 
to quote and the delivery time for the 
domestic instrument exceeds that for the 
foreign instrument; and (ii) failure by the 
domestic manufacturer to quote a 
specific delivery time shall be 
considered a non-responsive bid (see 
§ 301.5(d)(2)). In determining whether 
the difference in delivery times cited by 
the applicant justifies duty-free entry on 
the basis of excessive delivery time, the 
Director shall take into account (A) the 
normal commercial practice applicable 
to the production of the general category 
of instrument involved; (B) the efforts 
made by the applicant to secure delivery 
of the instruments (both foreign and 
domestic) in the shortest possible time: 
and (C) such other factors as the 
Director finds relevant under the 
circumstances of a particular case. 

(e) Denial without prejudice to 
resubmission (DWOP). The Director 
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may, at any stage in the processing of an 
application by the Department of 
Commerce, DWOP an application if the 
application contains any deficiency 
which, in the Director's judgment, 
preveats a determination on its merits 
The Director shall state the deficiences 
of application in a letter to the 
applicant in making the provisional 
denial 

(1) The applicant has 60 days from the 
date of the DWOP to correct the cited 
deficiencies in the application unless a 
request for an extension of time for 
submission of the supplemental 
information has been received by the 
Director prior to the expiration of the 60- 
day period and is approved. 

(2) The written request (letter or 
telegram) for an extension should 
indicate the reasons for the request and 
the amount of additional time needed. If 

d, extensions of time will 

y be limited to 30 days. 

submissions must reference the 

ion number of the earlier 
application. The resubmission shall be 
made by letter and filed in 
quadruplicate with the Director. The 
record of a resubmitted application 
shall include the original submission on 
file with the Department. Any new 
material or information contained in a 
resubmission, which should address the 
specific deficiencies cited in the DWOP 
letter, should be clearly labeled and 
referenced to the applicable question(s) 
on the application form. The 
resubmission should be signed and 
dated by the individual in the applicant 
institution who signed the original 
application or, in his/her absence, the 
individual in the applicant institution 
under whose direction and control the 
foreign instrument will be used and who 
is familiar with the intended uses of the 
instrument. The resubmission must be 
for the instrument covered by the 
original application unless the DWOP 
letter specifies to the contrary. The 
resubmission shall be subject to the 
certification contained in question 11 on 
the original application. 

(4) If the applicant fails to resubmit 
within the applicable time period, the 
prior DWOP shall. irrespective of the 
merits of the case, result in a denial of 
the application. 

(5) The Director shall use the 
postmark date of the fully completed 
resubmission in determining whether the 
resubmission was made within the 
allowable time period. Certified or 
registered mail, or some other means 
which can unequivocally establish the 
date of mailing, is recommended. 

(6) The applicant may, at any time 
prior to the end of the resubmission 
period, notify the Director in writing that 


it does not intend to resubmit the 
application. Upon such notification. the 
application will be deemed to have been 
withdrawn. (See § 301.5(g).) 

(7) Information provided in a 
resubmission that, in the judgment of the 
Director. contradicts or conflicts with 
nformation provided in a prior 
sudmission, or is nota reasonable 
extension of the information contained 
in the prior submission, shall not be 
considered in making the decision on an 
application that has been resubmitted. 
Accordingly, an applicant may elect to 
reinforce an orginal submission by 
elaborating in the resubmission on the 
description of the purposes contained in 
a prior submission and may supply 
additional examples, documentation 
and/or other clarifying detail, but the 
applicant shall not introduce new 
purposes or other material changes in 
the nature of the original application. 

he resubmission should address the 

fic deficiencies cited in the DWOP. 
he Director may draw appropriate 
inferences from the failure of an 
applicant to attempt to provide the 
information requested in the DWOP. 

(8) In the event an applicant fails to 
address the noted deficiencies in the 
response to the DWOP, the Director may 
deny the application. 

‘9) Upon receipt of a responsive 
resubmission the Director shall publish 
a notice in the Federal Register citing 
the number of the earlier application, 
the name and address of the applicant 
institution, the instrument(s) involved. 
and any other information the Director 
deems relevant. The notice will also 
include the Federal Register citation for 
the original notice of application. 
Procedures applicable to comments on 
the processing of original applications 
shall thereafter apply. 

(f) Decisions on applications. The 
Director shall prepare a written decision 
granting or denying each application. 
However, when he deems appropriate, 
the Director may issue a consolidated 
decision on two or more applications. 
The Director shall promptly forward a 
copy of the decision to each applicant 
institution and to the Federal Register 
for publication. 

(g) Withdrawal of applications. The 
Director shall discontinue processing an 
application withdrawn by the applicant 
and shall publish notice of such 
withdrawal in the Federal Register. If at 
any time while its application is pending 
before the Director, either during the 
intital application or resubmission stage. 
an applicant cancels an order for the 
instrument to which the application 
relates or ceases to have a firm intention 
to order such instrument or apparatus, 
the institution shall promptly notify the 
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Director. Such notification shall 
constitute a withdrawal. Withdrawals 
shall be considered as having been 
finally denied for purposes of § 301.7(c) 
below. 

(h) Nothing in this subsection shall be 
construed as limiting the Director's 
discretion at any stage of processing to 
insert into the record and consider in 
making his decision any information in 
the public domain which he deems 
relevant. 


§301.6 Appeals 


(a) An appeal from any decision made 
pursuant to § 301.5(f) may be taken, in 
accordance with headnote 6(e) to part 4 
of Schedule 8, only to the U.S. Court of 
Customs and Patent Appeals and only 
on questions of law, within 20 days after 
publication of the decision in the 
Federal Register. If at any time while its 
application is under consideration by 
the Court of Customs and Patent 
Appeals on an appeal from a finding by 
the Director an institution cancels an 
order for the instrument to which the 
application relates or ceases to have a 
firm intention to order such instrument, 
the institution shall promptly notify the 
court. 

(b) An appeal may be taken by: (1) 
The institution which makes the 
application; 

(2) A person who, in the proceeding 
which led to the decision, timely 
represented to the Secretary of 
Commerce in writing that he/she 
manufactures in the United States an 
instrument of equivalent scientific value 
for the purposes for which the 
instrument to which the application 
relates is intended to be used: 

(3) The importer of the instrument. if 
the instrument to which the application 
relates has been entered at the time the 
appeal is taken; or 

(4) An agent of any of the foregoing. 

(c) Questions regarding appeal 
procedures should be addressed directly 
to the U.S. Court of Customs and Patent 
Appeals, Clerks's Office, Washington, 
D.C. 20439. 


§ 301.7 Final disposition of an application. 


(a) Disposition of an application shall 
be final when 20 days have elapsed 
after publication of the Director's final 
decision in the Federal Register (see 
§ 301.6(a)) and no appeal has been taken 
pursuant to § 301.6 of these regulations, 
of if such appeal has been taken, when 


final judgment is made and entered by 
the Court. 

(b) The Director shall notify the 
Customs Port when disposition of an 
application becomes final. If the 
Director has not been advised of the 


port of entry of the instrument, or if 
entry has not been made when the 
decision on the application becomes 
final, the Director shall notify the 
Commissioner of final disposition of the 
application. 

(c) An instrument, the duty-free entry 
of which has been finally denied, may 
not be the subject of a new application 
from the same institution. 


§ 301.8 Instructions for entering 
instruments through U.S. Customs under 
Tariff item 851.60. 

Failure to follow the procedures in 
this section may disqualify an 
instrument for duty-free entry 
notwithstanding an approval.of an 
application on its merits by the 
Department of Commerce. 

(a) Entry procedures. (1) An applicant 
desiring duty-free entry of an instrument 
may make a claim at the time of entry of 
the instrument into the Customs territory 
of the United States that the instrument 
is entitled to duty-free classification 
under tariff item 851.60. 

(2) If no such claim is made the 
instrument shall be immediately 
classified without regard to tariff item 
851.60, duty will be assessed, and the 
entry liquidated in the ordinary course. 

(3) If a claim is made for duty-free 
entry under tariff 851.60, the entry shall 
be accepted without requiring a deposit 
of estimated duties provided that a copy 
of the form, stamped by Customs as 
accepted for transmittal to the 
Department of Commerce in accordance 
with § 301.4(b), is filed simultaneously 
with the entry. : 

(4) If a claim for duty-free entry under 
tariff item 851.60 is made but is not 
accompanied by a copy of the properly 
stamped form, a deposit of the estimated 
duty is required. Liquidation of the entry 
shall be suspended for a period of 180 
days from the date of entry. On or 
before the end of this suspension period 
the applicant must file with the Customs 
Port a properly stamped copy of the 
form. In the event that the Customs Port 
does not receive a copy of the properly 
stamped form within 180 days the 
instrument shall be classified and 
liquidated in the ordinary course, 
without regard to tariff item 851.60. 

(5) Entry of an instrument after the 
Director's approval of an application. 
Whenever an institution defers entry 
until after it receives a favorable final 
determination on the application for 
duty-free entry of the instrument, the 
importer shall file with the entry of the 
instrument (i) the stamped copy of the 
form, (ii) the institution's copy of the 
favorable final determination and (iii) 
proof that a bona fide order for the 
merchandise was placed on or before 
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the 60th day after the favorable decision 
became final pursuant to § 301.7 of these 
regulations. Liquidation in such case 
shall be made under tariff item 851.60. 

(b) Normal Customs entry 
requirements. In addition to the above 
entry requirements mentioned in 
paragraph (a) of this section, the normal 
Customs entry requirements must be 
met. In most of the cases, the value of 
the merchandise will be such that the 
formal Customs entry requirements, 
which generally include the filing of a 
Customs entry bond, must be complied 
with. (For further information, see 19 
CFR 142.3 and 142.4 (TD-221)). 

(c) Late filing. Notwithstanding the 
preceding provisions of § 301.8 any 
document, form, or statement required 
by regulations in this section to be filed 
in connection with the entry may be 
filed at any time before liquidation of 
the entry becomes final, provided that 
failure to file at the time of entry or 
within the period for which a bond was 
filed for its production was not due to 
willful negligence or fraudulent intent. 
Liquidation of any entry becomes 
conclusive upon all persons if the 
liquidation is not protested in writing in 
accordance with 19 CFR Part 174, or the 
necessary document substantiating 
duty-free entry is not produced in 
accordance with 19 CFR 10.112, within 
90 days after notice of liquidation. Upon 
notice of such final and conclusive 
liquidation, the Department of 
Commerce will cease the processing of 
any pending application for duty-free 
entry of the subject article. In all other 
respects, the provisions of this section 
do not apply to Department of 
Commerce resportsibilities and 
procedures for processing applications 
pursuant to other sections of these 
regulations. 

(d) Payment of duties. The applicant 
will be billed for payment of duties 
when Customs determines that such 
payment is due. 


$301.9 Uses and disposition of 
instruments entered under Item 851.60, 
Tsus. 

(a) An instrument granted duty-free 
entry may be transferred from the 
applicant institution to another eligible 
institution provided the latter institution 
agrees not to use the instrument for 
commercial purposes within 5 years of 
the date of entry of the instrument. In 
such cases title to the instrument must 
be transferred directly between the 
institutions involved. An institution 
transferring a foreign instrument entered 
under item 851.60 within 5 years of its 
entry shall so inform the Customs Port 
in writing and shall include the 
following information: 





(1) The name and address of the 
transferring institution. 
(2) The name and address of the 
transferee 
(3) The date of transfer. 
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such instrument was entered shall 
promptly notify the Customs officials at 
the Port and shall be liable for the 
payment of duty in an amount 
determined on the basis of its condition 
as imported and the rate applicable to it. 


$301.10 Importation of repair 
components under Item 851.65 for article 
previously entered under item 851.60. 


(a) An institution which owns an 
instrument entered under tariff item 
851.60 and desires to enter repair 
components for such instrument under 
tariff item 851.65 may do so without 
regard to the application procedures 
applicable to entries under item 851.60 
provided the institution certifies to the 
customs official at the port of entry upon 
entry of such components that they are 
needed repair components for an 
instrument owned by that institution 
and previously entered and classified 


ec tariff item 831.61 


(b) Instruments entered under item 
851.60 and subsequently returned to the 
foreign manufacturer for repair, 
replacement or modification are not 
covered by tariff item 851.65, although 
they may, in certain circumstances, be 
considered non-dutiable under other 
Customs provisions (e.g.. drawback 
within the specified period pursuant to 
19 U.S.C. 1313(c)). Such instruments, if 
classified as dutiable by Customs, may 
nevertheless be made the subject of a 
new application under tariff item 851.60. 


Issued at Washington, D.C.. July 1, 1982 


Gary N. Horlick. 


Adn a. Dep 

William von Raab, 
Commissioner. Customs Service. 
John M. Walker, Jr.. 

Assis (Se 
Ope ms), Treasury Department. 
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U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 101 


REMOVAL OF REEDVILLE AND CAPE CHARLES CITY 
AS PORTS OF ENTRY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes an amendment to Part 101 of the 
Customs Regulations which would remove Cape Charles City and Reed- 
ville, both in Virginia, from the list of ports of entry. Customs has re- 
viewed the history of activity at these ports, and has determined that its 
resources could be better utilized if these ports in the Norfolk District 
were removed from the list of ports of entry. 


DATE: Comments must be received on or before November 16, 1992. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
and inspected at the Regulations and Disclosure Law Branch, U.S. Cus- 
toms Service, Room 2119, 1301 Constitution Avenue, N.W., Washing- 
ton, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Margaret Reyen, Office 
of Workforce Effectiveness, Office of Inspection and Control. U.S. Cus- 
toms Service (202) 566-8157. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Customs Service, in its continuing attempt to more efficiently 
manage its personnel, facilities and resources, as well as improve the 
service it provides the public, regularly reviews activity levels at its 
ports of entry and other locations. It then attempts to allocate its limited 
available resources and employees where they can best manage the 
workload. 

Customs has recently completed a survey of activity within the Nor- 
folk District which has shown that the ports of entry of Reedville, Vir- 
ginia and Cape Charles City, Virginia have not had any merchandise 
imported or exported from them for several years. Because there is no 
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vessel activity at these ports, there is no need for Customs officials to be 
available. Similarly, there is no projected commercial activity which 
would create a need for Customs services at these ports. Accordingly, 
Customs is proposing to remove these locations from the listing of ports 
of entry in Part 101.3(b) of the Customs Regulations (19 CFR Part 
101.3(b)). 

Pursuant to the requirements of 19 U.S.C. 2075, Customs notified the 
Senate Finance Committee and the Ways and Means Committee of the 
House of Representatives of this proposed action in June 1991. No objec- 
tion to the proposed closures was received from Congress during the pre- 
scribed six-month waiting period; accordingly, Customs is proceeding 
with this Notice of Proposed Rulemaking to the public. Because there 
has been no Customs activity at either location for many years, it is not 
anticipated that this proposed change will have any adverse financial 
impact on either the agency or the community. 

If the proposed elimination of the ports is adopted, the listing of Cus- 
toms regions, districts, and ports of entry in 19 CFR 101.3(b) will be 
amended accordingly. 


COMMENTS 


Before adopting this proposal, consideration will be given to any writ- 
ten comments timely submitted to Customs. Comments submitted will 
be available for public inspection in accordance with the Freedom of In- 
formation Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations 
(31 CFR 1.4), and§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), 
on regular business days between the hours of 9:00 a.m. and 4:30 p.m., 
at the Regulations and Disclosure Law Branch, Room 2119, U.S. Cus- 
toms Service Headquarters, 1301 Constitution Avenue, NW., Washing- 
ton, D.C. 20229. 


AUTHORITY 


This change is proposed under the authority of 5 U.S.C. 301 and 19 
U.S.C. 2, 66 and 1624. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12291 


Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the volume 
of Customs-related activity in various parts of the country. Although 
this document is being issued with notice for public comment, it is not 
subject to the notice and public procedure requirements of 5 U.S.C. 553 
because it relates to agency management and organization. Accord- 
ingly, this document is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seg.). Because this document relates to 
agency organization and management, it is not subject to E.O. 12291. 
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DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices partici- 
pated in its development. 


MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: August 26, 1992. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 16, 1992 (57 FR 42712)| 
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Court of International Trade 


(Slip Op. 92-153) 
Tores, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 91-09-00714 


OPINION 
[On classification of knit acrylic hoodwrap, judgment for the plaintiff. | 
(Decided September 4, 1992) 


Kenneth N. Wolf for the plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, U.S. Department of Jus- 
tice (Bruce N. Stratvert); and Office of Assistant Chief Counsel, International Trade Liti- 
gation, U.S. Customs Service (Arlene Klotzko), of counsel, for the defendant. 

AquliLino, Judge: This case contests denial of a protest of exclusion 
from the United States of goods made in the Republic of Korea and mar- 
keted sub nom. “totes HOOD WRAP”, Style No. 1356. 

Importation of a textile product of that kind from that country re- 
quired a visa, which the plaintiff obtained in Textile Quota Category 
659-0. It thereafter attempted to enter the merchandise through the 
port of Seattle under subheading 6117.10.20 of the Harmonized Tariff 
Schedules of the United States (“HTS”), which encompasses “Other 
made up clothing accessories, knitted or crocheted; * * * Shawls, 
scarves, mufflers, mantillas, veils and the like: * * * Of man-made fi- 
bers”. The Customs Service denied entry on the ground that the goods 
required a category 659-H visa and are classifiable under HTS subhead- 
ing 6505.90.60, to wit: 


Hats and other headgear, knitted * * *: 
* * * Other: 
* * ok 
Of man-made fibers: 
Knitted * * * or made up from knitted fabric: * * * 
Not in part of braid[.] 


Jurisdiction for this case is pursuant to 28 U.S.C. § 1581(a), and the 
plaintiff has requested precedence under 28 U.S.C. § 1657 and CIT Rule 
3(f). 
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Trial showed the merchandise to be a flat piece of knitted acrylic yarn, 
which, when folded in half lengthwise, measures some 35 inches in 
length by 14 inches in width, with stitching across three fourths of the 
width of the material at its longitudinal midpoint. The stitching creates 
a curved pocket so as to better conform that section of the item to the 
configuration of the human head when on or wrapped around it. As dem- 
onstrated, the piece can be placed around the neck and/or the shoulders, 
as well as pulled up and over the head. Whatever the placement, the ex- 
tensions of the item are long enough to be worn hanging loose, knotted, 
tossed over one or both shoulders, or crossed.1! 

The crux of this case then is whether the piece is fundamentally head- 
wear, albeit capable of also being worn about the neck and shoulders, or 
a shawl, scarf, muffler, mantilla or the like, capable of also being pulled 
or wrapped up and over the head. 

In pressing its position on this issue, the defendant points to the cho- 
sen marketing nomenclature for the subject merchandise, namely, 
“hoodwrap” and “hoodlike”. At trial, plaintiffs director of marketing 
explained that the shaping of the item is used as a “hook” for consumers. 
Tr. at 11. That is, emphasis is placed on the hood aspect of the item 
rather than on its more obvious scarflike characteristics, with the term 
“hoodlike” intended to provide a commercial if not fashion frame of ref- 
erence for this form of accessory. 

The defendant also relies on the inclusion of the piece in Totes “Head- 
wear” literature as indicative of the nature of the merchandise. See De- 
fendant’s Exhibits Z, AA, BB, CC. However, the latter two, Fall 1991 and 
1992 brochures, in addition to their color pictures, descriptive text and 
purchase information for the hoodwrap, rainhat, rainhood and other 
items, depict a knit turtleneck shirtfront called a “dickie”. That item 
clearly is not for the head and tends to dispel the notion that advertise- 
ment of the hoodwrap in those brochures is determinative of its charac- 
ter. “While the manner in which merchandise is advertised and 
marketed is a factor to be considered in determining its classification, it 
is not controlling.” Dominion Ventures, Inc. v. United States, 10 CIT 
411, 413 (1986), citing Nadel & Sons Toy Corp. v. United States, 4 CIT 
20 (1982), and Guardian Industries Corp. v. United States, 3 CIT 9 
(1982). 

Apparently, the hoodwraps are sold in sections of department stores 
also offering hats. Nonetheless, the emphasis placed by both parties on 
the meaning of “millinery” has little bearing on the issue at hand. A knit 
hat for general, cooler-or inclement-weather wear is not an item which 
would normally be sold in a millinery department, which is usually re- 
served for ladies’ decorative hats. Rather, such a piece is most often 
found in an accessories department alongside other items for such wear 


1 The parties tangled at trial over the shape of the item, with the plaintiff calling it rectangular, at least when folded in 
half, and the defendant characterizing it as V-shaped when unfolded. Whatever the perceptions, defendant’s witness 
agreed that a scarf or shawl need not be rectangular [e.g., Tr. at 189], and, as a matter of law, it is the function of the 
merchandise which is controlling. See, e.g., R. Sturm, Customs Law & Administration § 50.4, at 27 (3d ed. 1991). 
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like scarves and gloves. Plaintiff's marketing director testified, for ex- 
ample, that Totes items are often displayed in a “Totes Shop” with other 
company products, be they scarves, hats, rainhoods, or hoodwraps. Tr. 
at 14. 

The evidence of record does not refute the fact that scarves can be, and 
often are, worn on the head. That scarves and other items covered by 
HTS chapter 61 can be so worn does not make them headgear for pur- 
poses of classification under chapter 65.2 In fact, the additional U.S. 
note to chapter 65 specifically precludes classification under that chap- 
ter of goods covered by HTS subheading 6117.10. Furthermore, the lan- 
guage of that provision does not require this court to find that the 
merchandise is precisely one of the items specifically provided for but 
merely that it is sufficiently similar to be included in the statutory 
grouping of shawls, scarves, mufflers, mantillas, veils and the like. 

However, there remains the question of whether the hoodwrap is also 
sufficiently like a hood, as the defendant contends, so as to be among 
such other headgear.3 An item may lie under several different tariff pro- 
visions, and a finding that it lies under one does not preclude a finding 
that it is also covered by another. General Rule of Interpretation 3 pro- 
vides that where goods are 

classifiable under two or more headings, classification shall be ef- 
fected as follows: 

(a) The heading which provides the most specific description 
shall be preferred to headings providing a more general de- 
scription. * * * 

* & * % x * * 

(c) When goods cannot be classified by reference to 3(a) * * *, 
they shall be classified under the heading which occurs last in 
numerical order among those which equally merit considera- 
tion. 

In other words, if the Totes hoodwrap is equally within the ambit of 
headgear as within that of scarves and the like, the headgear provision 
prevails. 

The piece at bar, the defendant argues, is essentially a hood.4 During 
trial, various attempts were made to define such an item, with numer- 
ous lexicographic descriptions being offered. See, e.g., Tr. at 102-03, 
168, 247-48; Defendant’s Post-Trial Brief at 24, 25, 31-32; Brief for 
Totes, Inc. at 18-19. They indicate that a hood is generally a soft or flex- 
ible, shaped piece of material to be pulled up and over the head, some- 
times fastened below the chin and often, but not necessarily, attached to 


2 Mantillas, for example, are generally worn on the head and yet are specifically provided for by chapter 61. 

3 Hoods are not specifically provided for in chapter 65, ae 
ing of the HTS is made clear in the Customs Cooperation Coun cil Explanatory Notes to heading 6505. While those notes 
are not controlling, they do provide insight as to the scope of the various headings. See, e.g., Guidance for Interpretation 
of Harmonized System, T.D. 89-80, 23 Cust. Bull. 379 (1989). 

4 In the alternative, the government contends that the item is a hat. 

The evidence clearly does not support this seconday position. According to testimony and common-use definitions, a 
hat isa structured piece of headwear, usually consisting of both acrown and abrim, although some hats may haveoneor 
the other. The hoodwrap at issue has neither. 
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a jacket, coat or cape. In this regard, the hoodwrap has resemblance to a 
hood.5 However, hoods have no other primary purpose than as head- 
wear. When they are not on the head, they have little function. The 
hoodwrap, on the other hand, can be used in every way a scarf of similar 
size and weight can be used.6 Indeed, a scarf without the shaping created 
by the hoodwrap’s center seam can also be pulled forward and worn ina 
hoodlike manner, and yet this common and practicable use does not 
transform its essential nature. 

The hoodwrap at issue is essentially a scarf with some shaping of its 
middle so as to “hook” consumers if not to make it more easily wearable 
on the head. This shaping, however, does not transmute the piece into a 
hood for purposes of classification under the HTS. The court concludes 
that the merchandise is still within the purview of chapter 61. 

In sum, the court is persuaded by the able presentments of the facts 
and the law by the parties that the plaintiff has overcome the statutory 
presumption set forth at 28 U.S.C. § 2639 (a)(1) that the classification by 
Customs was correct. Contrary to the government’s stated position, it is 
not “manifest that the Totes hoodwrap is essentially and solely head- 
gear.” Defendant’s Post-Trial Brief at 31. 

Judgment must therefore enter in plaintiff's favor. 


(Slip Op. 92-154) 


PEER BEARING Co., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
TORRINGTON Co. AND FEDERAL-MoGuL CorpP., DEFENDANT-INTERVENORS 


Court No. 91-08—00580 


Plaintiff moves pursuant to Rule 56.1 of the Rules of this Court for judgment on this 
agency record requesting this Court to remand this case to the Department of Commerce, 
International Trade Administration (“ITA”), to calculate a separate antidumping duty 
margin for Peer International based on Peer International’s sales to its U.S. importers. In 
the alternative, plaintiff requests that on remand the ITA be required to use constructed 
value data provided by Peer International, or other less adverse information, in cases 
where the ITA used adverse “best information available” (“BIA”) in calculating the mar- 
gins for Peer International’s suppliers. Plaintiff also challenges the ITA’s use of BIA in 
situations where Peer International’s suppliers allegedly failed to provide home market 
or constructed value data due to the goods not having been produced at the time of the 
suppliers’ questionnaire response. Finally, plaintiff requests this Court to order the ITA 
to provide plaintiff with an importer-specific assessment rate now. 

Held: ITA’s use of Peer International’s Japanese suppliers’ sales to Peer International 
to calculate United States price and the use of the Japanese suppliers’ home market scales 
to calculate foreign market value was supported by substantial evidence on the adminis- 
trative record and was in accordance with law. The ITA’s use and choice of BIA when these 


? By way of comparison, the Totes rainhood, plaintiff's exhibit 4, is definitely a hood, whether on the head or off. 

Compare plaintiff's exhibit 1 with defendant’s exhibit B, which, while also called a hoodwrap, does not assume a 

scarflike quality when around the neck and shoulders. Exhibit B is clearly comprised of two distinct elements, a knit 
scarf and a shaped hood or hat, while the Totes hoodwrap is genuinely a single unit with a partial shaping stitch. 
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Japanese suppliers failed to provide requested information was also supported by sub- 
stantial evidence on the administrative record and in accordance with law. Plaintiff's re- 
quest for an order requiring the ITA to calculate plaintiff's importer-specific assessment 
rate now presents no case or controversy and is also premature. 

[Plaintiff's motion for judgment on the agency record denied; case dismissed. ] 


(Dated September 4, 1992) 


Venable, Baetjer, Howard & Civiletti (John M. Gurley, John C. Dibble and Lindsay B. 
Meyer) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Stephen J. Claeys, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
Geert De Prest, John M. Breen, Vincent J. Branson, Patrick J. McDonough and Amy S. 
Dwyer) for defendant-intervenor The Torrington Company. 

Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley, Larry Hampel and 
Joseph A. Perna, V) for defendant-intervenor Federal-Mogul Corporation. 


OPINION 


TsoucaLas, Judge: Plaintiff, Peer Bearing Company (“Peer”), moves 
pursuant to Rule 56.1 of the Rules of this Court for judgment on the 
agency record challenging the Department of Commerce, International 
Trade Administration’s (“ITA”) decision not to calculate a separate an- 
tidumping duty margin for Peer International, a Japanese firm which 
buys and sells but does not produce ball bearings, by using constructed 


value data provided by Peer International to calculate foreign market 
value (“FMV”) and to use Peer International’s sales to U.S. importers to 
calculate United States price (“USP”). In the alternative, Peer requests 
that on remand the ITA be required to use constructed value data pro- 
vided by Peer International, or other less adverse information, in cases 
where the ITA used “best information available” (“BIA”) in calculating 
the margins for Peer International’s Japanese suppliers (“the Japanese 
suppliers”). Plaintiff also challenges the ITA’s use of BIA in situations 
where the Japanese suppliers allegedly failed to provide home market or 
constructed value data due to the bearings not having been produced or 
shipped at the time the Japanese suppliers submitted their question- 
naire responses. Finally, plaintiff requests this Court to order the ITA to 
calculate plaintiff's importer-specific assessment rate now. 

The administrative determination under review is the ITA’s final re- 
sults in Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From Japan; Final Results of Anti-dumping Duty 
Administrative Reviews (“Final Results”), 56 Fed. Reg. 31,754 (1991). 
Substantive issues raised by Peer and Peer International in the under- 
lying administrative proceeding were addressed by this ITA in the is- 
sues appendix to Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From the Federal Republic of Germany; Fi- 
nal Results of Antidumping Duty Administrative Review (“Issues Ap- 
pendix”), 56 Fed. Reg. 31,692 (1991). 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 40, SEPTEMBER 30, 1992 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of ball 
bearings, cylindrical roller bearings, spherical plain bearings and parts 
thereof from Japan. Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From the Federal Republic of Germany, 
France, Italy, Japan, Romania, Singapore, Sweden, Thailand and the 
United Kingdom Initiation of Antidumping Administrative Reviews, 55 
Fed. Reg. 23,575 (1990). Peer and Peer International participated in 
this review. Administrative Record Japan Public (“AR Jap. Pub.”) Docs. 
28, 63. 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts thereof from Japan; Preliminary Re- 
sults of Antidumping Duty Administrative Reviews and Partial 
Termination of Antidumping Duty Administrative Reviews (“Prelimi- 
nary Results”), 56 Fed. Reg. 11,186 (1991). In the Preliminary Results, 
the ITA calculated a company-specific antidumping duty margin for 
Peer International which was 0.08%. Preliminary Results, 56 Fed. Reg. 
at 11,189. 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. 31,754. ITA found “that all of Peer [In- 
ternational’s] suppliers had knowledge at the time they sold their 
merchandise to Peer [International] that those sales were destined for 
the United States,” that the ITA “considers [the suppliers] the source of 


any dumping activity” and “[t]herefore, for cash deposit purposes, the 
[ITA] has not calculated a rate for Peer [International].” Jsswes Appen- 
dix, 56 Fed. Reg. at 31,747. 

In addition, in instances where the Japanese suppliers failed to pro- 
vide requested information to the ITA, the ITA resorted to the use of 
BIA. Final Results, 56 Fed. Reg. at 31,755; Issues Appendix, 56 Fed. Reg. 
at 31,705, 31,747-48. 


DISCUSSION 


The Court’s jurisdiction over this matter is derived from 28 U.S.C. 
§ 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding will 
be sustained unless that determination is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 19 
U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is relevant evi- 
dence that “a reasonable mind might accept as adequate to support a 
conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938); Alhambra Foundry Co. v. United States, 12 CIT 3438, 345, 685 F. 
Supp. 1252, 1255 (1988). 


1. Company Specific Margin for Peer International: 


Peer argues that Peer International is a reseller of ball bearings, cit- 
ing 19 C.F.R. § 353.3(5) (1991) for support, and that as such Peer Inter- 
national has a right to a separate antidumping duty margin based on 
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Peer International’s sales to U.S. importers. Memorandum of Points 
and Authorities in Support of Plaintiff's Motion for Judgment on the 
Agency Record (“Peer’s Memorandum”) at 12-27. Peer argues that 
since Peer International had no home market sales upon which to base 
FMV, the ITA should have used constructed value data provided by Peer 
International to calculate FMV.1 This information consisted of Peer In- 
ternational’s cost of acquiring the bearings from its Japanese suppliers 
and Peer International’s selling, general and administrative expenses 
and profit. Peer’s Memorandum at 16-21. Also, Peer argues that USP 
should be based on Peer International’s sales to Peer or, in the alterna- 
tive, that the ITA should treat Peer International’s sales to Peer as ex- 
porter sales price (“ESP”) sales for purposes of determining USP.2 /d. at 
22-24. 

Defendant and defendant-intervenors, Federal-Mogul Corporation 
(“Federal-Mogu!”) and The Torrington Company (“Torrington”), claim 


1 In an administrative review, the ITA is required to calculate “the [FMV] and [USP] of each entry of merchandise 
subject to [an] antidumping duty order” and determine “the amount, if any, by which the [FMV] of each such entry 
exceeds the [USP] of the entry.” 19 U.S.C. § 1675(a)(2) (1988). 

19 U.S.C. § 1677b(a) (1988)-defines FMV 

(1) In general 
The foreign market value of imported merchandise shall be the price, 
(A) at which such or similar merchandise is sold * * * in the principal markets of the country from which 
exported * * *, or 
(B) if not sold or offered for sale for home consumption, * * * then the price at which so sold or offered for sale 
for exportation to countries other than the United States, 


*** 


* * * 


(2) Use of constructed value 

If the administering authority determines that the foreign market value of imported merchandise cannot be de- 
termined under paragraph (1)(A), then, notwithstanding paragraph (1)(B), the foreign market value of the mer- 
chandise may be the constructed value of that merchandise, as determined under subsection (e) of this section. 


“Constructed value” is defined at 19 U.S.C. § 1677b(e) (1988): 


(e) Constructed value 
(1) Determination 
For the purposes of this subtitle, the constructed value of imported merchandise shall be the sum of — 

(A) the cost of materials * * * and of fabrication or other processing of any kind employed in producing such 
or similar merchandise * * *; 

(B) an amount for general expenses and profit equal to that usually reflected in sales of merchandise of the 
same general class or kind as the merchandise under consideration which are made by producers in the coun- 
try of exportation * * *, except that — 

(i) the amount for general expenses shall not be less than 10 percent of the cost as defined in subpara- 
graph (A), and 
(ii) the amount for profit shall not be less than 8 percent of the sum of such general expenses and cost 
2 Purchase price and ESP are the two types of USP. USP, purchase price and ESP are defined at 19 U.S.C. § 1677a 
(1988): 
(a) United States price 
[T}he term “United States price” means the purchase price, or the exporter’s sales price, of the merchandise, 
whichever is appropriate. 
(b) Purchase price 
“[PJurchase price” means the price at which merchandise is purchased, or agreed to be purchased, prior to the 
date of importation, from a reseller or the manufacturer or producer of the merchandise for exportation to the 
United States. 
(c) Exporter’s sales price 
“[E]xporter’s sales price” means the price at which merchandise is sold or agreed to be sold in the United States, 
before or after the time of importation, by or for the account of the exporter * * *. 
The purchase price is normally used as USP where the transaction prior to importation is between unrelated parties, or 
at arm’s length. The exporter’s sales price will be used as the USP when the U.S. importer and the foreign seller are 
“related parties.” See 19 U.S.C. § 1677(13) (1988). The exporter’s sales price will be the price at which the merchandise 
is first sold to an unrelated purchaser in the United States. 19 U.S.C. § 1677a(c). 
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that there is specific statutory authority which allows the ITA to base 
FMV on home market sales by Peer International’s suppliers and to 
base USP on sales made by the suppliers to Peer International for expor- 
tation to the United States. Defendant’s Memorandum in Opposition to 
Plaintiff's Motion for Judgment upon the Administrative Record at 
14-15; Federal-Mogul Corporation’s Opposition to Plaintiff's Motion for 
Judgment on the Agency Record at 1-2; The Torrington Company’s Re- 
sponse to Plaintiff's Rule 56.1 Motion for Judgment on the Agency Re- 
cord at 6. 


A. Peer International as a Reseller: 

In arguing that Peer International is a reseller, Peer relies on 19 
C.F.R. § 353.3(s) which states “‘[r]Jeseller’ means any person (other that 
the producer) whose sales the Secretary uses to calculate foreign market 
value or U.S. price, including the foreign reseller or exporter.” (Empha- 
sis added). The plain language of this regulation is of no help to Peer be- 
cause it grants the Secretary broad discretion in deciding when an 
interested party is a “reseller.” While it is true that Peer International 
resells bearings, it is not a “reseller” within the meaning of 19 C.F.R. 
§ 353.3(s) if, as here, the Secretary chooses not to use Peer Internation- 
al’s sales as a basis for calculating USP or FMV. Indeed, the ITA could- 
not use home market sales by Peer International to calculate FMV 
because Peer International made no such sales. Therefore, the Court 
finds that Peer International does not deserve a company specific an- 
tidumping duty margin solely on the basis that it is a reseller of ball 
bearings. 


B. United States Price: 

The use of ESP to calculate USP only occurs when sales are between 
related parties. 19 U.S.C. § 1677a(c).3 Since Peer concedes that Peer and 
Peer International are not related parties, ESP cannot be used to calcu- 
late USP. Peer’s Memorandum at 12. 

Therefore, USP must be calculated based on “purchase price” which 
is defined as the 


price at which merchandise is purchased, or agreed to be purchased, 
prior to the date of importation, from a reseller or the manufacturer 
or producer of the merchandise for exportation to the United 
States. 


3 The clearest definition of “related parties” is at 19 U.S.C. § 1677(13): 
(13) Exporter 


For the purpose of determining United States price, the term “exporter” includes the person by whom or for 
whose account the merchandise is imported into the United States if— 


(A) such person is the agent or principal of the exporter, manufacturer, or producer; 

(B) Such person owns or anne, directly or indirectly, through stock ownership or control or otherwise, 
any interest in the business of the exporter, manufacturer, or producer; 

(C) the exporter, manufacturer, or producer owns or controls, directly or indirectly, through stock owner 
ship or control or otherwise, any interest in any business conducted by such person; or 

(D) any person or persons, jointly or severally, directly or indirectly, through stock ownership or control or 
otherwise, own or control in the aggregate 20 percent or more of the voting power or control in the business 
carried on by the person by whom or for whose account the merchandise is imported into the United States, 
— also 20 percent or more of such power or control in the business of the exporter, manufacturer, or pro- 

ucer. 


See also 19 C.F.R. § 353.45 (1991). 
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19 U.S.C. § 1677a(b). In this case Peer International purchased the 
bearings at issue from a “manufacturer or producer” in Japan, “prior to 
the date of importation * * * for exportation to the United States.” Id. 
Moreover, the ITA determined that the producers, at the time they sold 
the merchandise to Peer International, had knowledge that the sales 
were “for exportation to the United States.”4 In these circumstances the 
ITA has consistently used the suppliers’ sales to the middleman to calcu- 
late USP.5 

This Court, in Sandvik AB v. United States, 13 CIT 738, 721 F. Supp. 
1322, aff'd, 904 F.2d 46 (Fed. Cir. 1989), affirmed the ITA’s use of a sup- 
plier’s sales to a middleman to calculate USP in a case similar to this 
one. The plaintiffs in Sandvik argued that the price charged on sales to 
the U.S. by a third country exporter, instead of the price the producers 
charged to the third country exporter, should be used to calculate USP. 
Sandvik, 13 CIT at 761, 721 F. Supp. at 1341. The Court in Sandvik held 
that the ITA acted within its discretion in using the price charged by the 
producers to the middleman to calculate USP. Jd. at 762, 721 F. Supp. at 
1341. 

Thus, the Court concludes that ITA’s use of the Japanese suppliers’ 
sales to Peer International as the “purchase price” to calculate USP 
complied with the statute. 


C. Foreign Market Value: 
Peer asserts that the ITA should have used constructed value data 
provided by Peer International to calculate FMV. Peer’s Memorandum 


at 16. As noted above, FMV is 


the price, at the time such merchandise is first sold within the 
United States by the person for whom (or for whose account) the 
merchandise is imported to-any other person * * * 


(A) at which such or similar merchandise is sold * * * in the 
principal markets of the country from which exported * * *. 


19 U.S.C. § 1677b(a)(1)(A). 
Such or similar merchandise is defined as 


merchandise in the first of the following categories in respect of 
which a determination * * * can satisfactorily be made: 


(A) The merchandise which is the subject of an investigation 
and other merchandise which is identical in physical charac- 
teristics with, and was produced in the same country by the 
same person as, that merchandise. 


4 Peer International conceded that the ITA properly determined that the Japanese suppliers had knowledge at the 
time they sold their merchandise to Peer International that those sales were destined for the United States. AR Jap. 
Pub. Doc. 361. 

° See, e.g., Electrolytic Manganese Dioxide From Japan; Preliminary Results of Antidumping Duty Administrative 
Review, 57 Fed. Reg. 24,462, 24,463 (1992); Television Receivers, Monochrome and Color, From Japan; Preliminary 
Results of Antidumping Duty Administrative Review, 56 Fed. Reg. 64,751, 64,751-52 (1991); Natural Bristle Paint 
Brushes and Brush Heads From the People’s Republic of China; Final Results of Antidumping Duty Administrative 
Review, 55 Fed. Reg. 42,599, 42,599-600 (1990); Final Determination of Sales at Less Than Fair Value; Certain Small 
Business Telephone Systems and Subassemblies Thereof From Korea, 54 Fed. Reg. 53,141, 53,14748 (1989); Antidump- 
ing; Final Determination of Sales at Not Less Than Fair Value: Certain Forged Steel Crankshafts From Japan, 52 Fed. 
Reg. 36,984 (1987). 
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19 U.S.C. § 1677(16) (1988) (emphasis added). ITA is first required to 
calculate FMV by examining merchandise produced by the same person 
in the same country who produced the merchandise which is under re- 
view. Peer International’s suppliers produced the merchandise under 
review. Therefore, the ITA was correct in calculating FMV on the basis 
of the Japanese suppliers’ sales of bearings in the home market and not 
on the basis of constructed value data provided by Peer International. 


2. Best Information Available: 


Peer states that Peer and Peer International complied with all infor- 
mation requests made by the ITA during this review. Therefore, Peer 
argues that the ITA’s use of BIA in calculating dumping margins for the 
Japanese suppliers, in instances where those suppliers failed to provide 
the ITA with requested information, was unfair to Peer and Peer Inter- 
national and not in accordance with law. Peer’s Memorandum at 27-31. 

19 U.S.C. § 1677e(c) (1988) provides that: 


In making their determinations under this subtitle, the admini- 
stering authority and the Commission shall, whenever a party or 
any other person refuses or is unable to produce information re- 
quested in a timely manner and in the form required, or otherwise 
significantly impedes an investigation, use the best information 
otherwise available. 


See also 19 C.F.R. § 353.37 (1991). 
In its Final Results, the ITA explained its use of BIA when respon- 


dents failed to provide FMV data in this review stating: 


1. If a firm failed to provide matching data for an insignificant 
portion by quantity of its reported U.S. sales, we used as BIA for 
those particular transactions the higher of (1) the firm’s previous 
rate from the [less than fair value] investigation (or, if the firm did 
not have an individual rate, the “all others” rate), or (2) the 
weighted-average margin for that firm from this review; 

2. If a firm failed to provide matching data for a significant por- 
tion of its reported U.S. sales by quantity, we used as BIA for those 
particular transactions the higher of (1) the firm’s previous rate (or 
“all others” rate) from the [less than fair value] investigation, or (2) 
the highest calculated rate for any firm in this review. 


Issues Appendix, 56 Fed. Reg. at 31,705. For the Japanese suppliers, the 
ITA found that a significant amount of matching data was not provided, 
so the ITA used the all others rate from the less than fair value investiga- 
tion which was 45.83%. Final Results, 56 Fed. Reg. at 31,756. 

Peer admits that its Japanese suppliers did not submit some informa- 
tion requested by the ITA. Reply Brief of Peer Bearing Company at 8-9. 

The Court finds that the ITA’s use of BIA in instances where the Japa- 
nese suppliers failed to provide requested information was supported by 
substantial evidence on the administrative record and in accordance 
with law. The fact that Peer and Peer International complied fully with 
the ITA’s information requests but were still indirectly subjected to the 
use of adverse BIA is solely a result of their decision to purchase bear- 
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ings from companies subject to an antidumping duty order. This is pre- 
cisely the way the statute is supposed to work. 

Peer also argues that, in some instances where the Japanese suppliers 
did not supply requested constructed value data, the data did not exist 
when the suppliers presented their questionnaire responses to the ITA 
because the bearings had not yet been produced. Peer’s Memorandum at 
31-34. 

This argument does not hold up. ITA requested the submission of con- 
structed value data covering the period of November 1, 1988 through 
April 30, 1990. AR General Pub. Doc. 3. One of the Japanese suppliers 
only provided information covering the period October 1988 to Septem- 
ber 1989. AR Jap. Pub. Doc. 820. While it is possible that some of the in- 
formation requested by the ITA did not exist when the Japanese 
supplier responded to the ITA’s information requests, the supplier did 
nothing to address this failure to provide all the requested information. 
The supplier could have suggested the use of historical data, or provided 
supplemental information pursuant to 19 C.F.R. § 353.31(a)(2) (1991). 

The suppliers’ constructed value questionnaire responses were due 
October 18, 1990. See, e.g., AR Jap. Pub. Doc. 365. By that time the sup- 
plier at issue should have had available additional data on constructed 
value for some of the bearings produced between September 1989 and 
April 1990. The supplier did nothing to supplement its earlier inade- 
quate questionnaire response. Therefore, the Court finds that the ITA’s 
use of BIA for the missing constructed value data was supported by sub- 
stantial evidence on the administrative record and in accordance with 
law. 


3. Peer’s Request for an Importer-specific Assessment Rate: 


Peer requests the Court to order the ITA to provide Peer with an im- 
porter-specific assessment rate now. 

On the subject of the assessment and liquidation of all entries of bear- 
ings subject to this review, the ITA stated: 


1. Purchase Price Sales: 


With respect to purchase price sales for these final results, we will 
divide the total potential uncollected dumping duties 
(”"PUDD” — calculated as the difference between foreign market 
value and U.S. price) for each importer by the total number of units 
sold to that importer. We will direct Customs to assess the resulting 
unit dollar amount against each unit of subject merchandise in each 
of that importer’s entries under the relevant order during the re- 
view period. 


Issues Appendix, 56 Fed. Reg. at 31,698. Following this methodology 
will give Peer the importer-specific rate it desires. 

Currently, the liquidation of all of Peer’s entries covered by this re- 
view is enjoined as a result of a preliminary injunction issued in Federal- 
Mogul Corp. v. United States, Court No. 91-07-00530. There is no 
reason to believe that the ITA will not provide Peer with an importer- 
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specific rate when all bearings subject to the injunction in Federal-Mo- 
gul are liquidated pursuant to a final decision in that case. 

Peer’s request for an order requiring the ITA to provide Peer with an 
importer-specific margin now is both premature and presents no case or 
controversy which is a prerequisite for jurisdiction in this Court. See 
North Carolina v. Rice, 404 U.S. 244, 246 (1971). 


CONCLUSION 


ITA’s use of the Japanese suppliers’ sales to Peer International to cal- 
culate USP and the use of the Japanese suppliers’ home market sales to 
calculate FMV was supported by substantial evidence on the adminis- 
trative record and was in accordance with law. The ITA’s use and choice 
of BIA when these Japanese suppliers failed to provide requested infor- 
mation was also supported by substantial evidence on the administra- 
tive record and in accordance with law. Peer’s request for an order 
requiring the ITA to calculate Peer’s importer-specific assessment rate 
now presents no case or controversy and is also premature. 


(Slip Op. 92-155) 


UNITED STATES, PLAINTIFF v. Dr. GEORGE REUL AND 
St. PAUL FIRE AND MaRINE INSURANCE CO., DEFENDANTS 


Court No. 85-04-00562 
(Decided September 9, 1992) 


Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice, (Bruce N. Stratvert), for plaintiff. 

Nathan, Nathan & Newman Co. (Martin R. Nathan), for defendant Dr. George Reul. 

Sandler, Travis & Rosenberg, P.A. (Leonard L. Rosenberg), for defendant St. Paul Fire 
& Marine Insurance Co. 


DiCar.o, Chief Judge: This action is before the court upon remand 
from the Court of Appeals for the Federal Circuit to determine the date 
from which the prejudgment interest should begin to accrue. United 
States v. Reul & St. Paul Fire and Marine Ins. Co., No. 91-1264 (Fed. 
Cir. April 2, 1992). Previously, the court awarded liquidated damages to 
the government against defendants on an entry bond including prejudg- 
ment interest running from thirty days after the notice of redelivery to 
the importer. United States v. Reul & St. Paul Fire and Marine Ins. Co., 
15CIT__, Slip Op. 90-92 (Sept. 12, 1990). The Federal Circuit stated, 
however, that St. Paul Fire and Marine Insurance Company, the surety, 
cannot be held responsible for the interest on the principal’s debt until 
demand is made upon the surety for payment of the principal’s obliga- 
tion. The action was remanded to this court because it is within this 
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court’s discretion exercising its equitable powers to determine when in- 
terest should begin to accrue. See United States v. Imperial Food Im- 
ports, 6 Fed. Cir. (T) 37, 41, 834 F.2d 1013, 1016 (1987). 

Subsequent to the decision by the Federal Circuit, counsel for the gov- 
ernment and the surety filed letters expressing their respective posi- 
tions as to when the interest should begin to accrue. The government 
asserts the interest should accrue from August 17, 1984 when demand 
was made upon the surety. The surety claims the interest should not ac- 
crue until December 19, 1984, the date on which it received a final re- 
sponse to its mitigation petitions. 

While in principle prejudgment interest may be imposed after the de- 
mand was made on the surety, the courts have refused to award prejudg- 
ment interest from the date of demand if the government’s laxness 
caused delay in the proceedings. See, e.g., United States v. Stavros An- 
gelakos & American Motorists Ins. Co., 12 CIT 515, 688 F. Supp. 636 
(1988); United States v. Lun May Co. & American Motorists Ins Co., 12 
CIT 123, 680 F. Supp. 1573 (1988). Here, the court previously found that 
Customs did not unreasonably delay issuing notices of redelivery or in 
bringing the action. Slip Op. 90-92 at 6. In the absence of any evidence of 
the government’s laxness in pursuing this action, the court, in exercis- 
ing its discretion, awards prejudgment interest to the government from 
August 17, 1984, when the demand was made upon the surety. 


(Slip Op. 92-156) 


FORMER EMPLOYEES OF HOME PETROLEUM CorpP., PLAINTIFFS U. 
UNITED STATES, DEFENDANT 


Court No. 90-06-00304 


[Plaintiffs’ motion for judgment on the agency record is denied. Held: Substantial evi- 
dence supported the Secretary of Labor’s determination that production or sales of Home 
Petroleum did not decrease absolutely, and that imports of oil or gas did not contribute 
significantly to layoffs of plaintiffs. ] 


(Decided September 9, 1992) 


Neville, Peterson & Williams, (John M. Peterson and Peter J. Allen) for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Vanessa Sciarra) 
for defendant. 


OPINION 


MuscraVvE, Judge: Plaintiffs challenge the determination of the Secre- 
tary of Labor denying plaintiffs’ petition for certification of eligibility to 
apply for worker adjustment assistance. Determinations Regarding Eli- 
gibility To Apply for Worker Adjustment Assistance, 55 Fed. Reg. 8,615, 
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8,616 (March 8, 1990); Home Petroleum Corp.; Negative Determination 
Regarding Application for Reconsideration, 55 Fed. Reg. 18,191 (May 1, 
1991); Home Petroleum Corp.; Negative Determination on Reconsidera- 
tion, 56 Fed. Reg. 43,942 (September 5,1991). The Court finds that the 
Secretary’s determination is supported by substantial evidence on the 
record and otherwise in accordance with law. 

The Secretary is required to certify a group of workers from a firm as 
eligible to apply for adjustment assistance if he determines 


(1) that a significant number or proportion of the workers in such 
firm or an appropriate subdivision of the firm have become totally 
or partially separated, or are threatened to become totally or par- 
tially separated, 

(2) that sales or production, or both, of such firm or subdivision 
have decreased absolutely, and 

(3) that increases of imports of articles like or directly competitive 
with articles produced by such worker’s firm or an appropriate sub- 
division thereof contributed importantly to such total or partial 
separation, or threat thereof, and to such decline in sales of produc- 
tion. 


19 U.S.C. § 2272 (1992). The Secretary found that plaintiffs did not 
meet criteria (2) and (3) of § 2272. Administrative Record, at 42. The 
findings of fact of the Secretary are conclusive if supported by substan- 
tial evidence. 19 U.S.C. § 2395(b) (1992). 

After plaintiffs filed suit, the Secretary moved that the Court remand 
the case to the Department of Labor for further consideration in the 
light of plaintiffs’ allegations. The Court granted the motion. On re- 
mand, the Secretary affirmed the original notice of negative determina- 
tion. Supplemental Administrative Record, at 35. 

Home Petroleum was an oil and natural gas exploration and produc- 
tion company, selling crude oil and gas liquids to refiners and natural 
gas to end users. Memorandum Of Law In Support Of Plaintiffs’ Motion 
For Judgment On The Agency Record, at 5. In December, 1989, Home 
Petroleum sold its assets to another domestic oil company. Asa result of 
the sale, plaintiffs lost their jobs. The Secretary found that the sale of 
Home Petroleum was “so dominant a cause that layoffs would have oc- 
curred regardless of the level of imports of natural gas or crude oil,” and 
that therefore, increases of imports did not contribute importantly to 
the layoffs. Supplemental Administrative Record, at 35. 

The Secretary also found that total sales for Home Petroleum in- 
creased in 1988 compared to 1987, and that sales for the eleven months 
preceding the sale of Home Petroleum in 1989 exceeded sales for the 
first eleven months of 1988. Therefore, notwithstanding a small de- 
crease in production of natural gas during 1989 relative tO 1988, the 
Secretary found that sales or production of Home Petroleum did not de- 
crease absolutely. Supplemental Administrative Record, at 3435. Home 
Petroleum’s workers were not separately identifiable by product. Ad- 
ministrative Record, at 18. 
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The Court finds that these determinations are supported by substan- 
tial evidence in the record. The conclusion that imports did not contrib- 
ute significantly to the layoffs is supported by the assertion in a letter 
from Home Petroleum to the Department of Labor stating that the lay- 
offs were a result of the sale. Administrative Record, at 2. The finding 
that the layoffs would have occurred regardless of the level of imports is 
supported by the finding that Home Petroleum’s total sales did not de- 
crease during the year of the sale; it is reasonable to conclude that de- 
clining sales or production due to imports did not precipitate the sale. 
The conclusions with respect to Home Petroleum’s relative total sales 
are supported in the record by information supplied by Home Petro- 
leum. Confidential Administrative Record, at 20, 35. 

Plaintiffs argue that the Department of Labor did not address the ab- 
solute decrease in the production of natural gas in 1989, and did not ar- 
ticulate any method for comparing the production of crude oil with 
natural gas. Id. at 17. While neither the redetermination nor the deter- 
mination explicitly states that “total sales” referred to the total value of 
products sold, Home Petroleum reported its sales to the Department of 
Labor in dollars. Confidential Administrative Record, at 35. Production 
was reported by volume. Jd. at 36. It may be inferred without conjecture 
that “total sales” referred to the cumulated value in dollars of natural 
gas, gas liquids and crude oil. 

This Court has held that the Department of Labor may not base its 
determination regarding sales or production on only one product whena 
firm produces two or more important and related products and the peti- 
tioning workers produce both products. Former Employees of Bass En- 
terprises v. United States, 13 CIT 68, 73, 706 F. Supp. 897, 902 (1989). 
The Court in Bass went on to state that “Before denying benefits under 
19 U.S.C. § 2272(a)(2), Labor may employ a common denominator (e.g., 
value), for the products which are important to the firm or subdivision 
* * * ” Id. The Department of Labor did employ the common denomina- 
tor of value in this case, and the Court finds that this method is sup- 
ported by substantial evidence and in accordance with law. 

Plaintiffs further criticize a survey conducted by the Department of 
Labor on remand. The Department made phone calls to various custom- 
ers of Home Petroleum and asked whether they had imported any oil or 
gas during the relevant period. Plaintiffs point out that it is quite feasi- 
ble that these customers purchased foreign oil or gas during the period, 
but did not import it themselves. The inquiry did not probe whether the 
surveyed customers would even normally be aware of the origin of the 
products which they traded, plaintiffs argue. Plaintiffs’ Memorandum, 
at 28. 

The Court concludes that the survey, as reflected in the record, was 
flawed as plaintiffs suggest. Nevertheless, the separate evidence of in- 
creasing total sales and of the sale of assets of Home Petroleum is suffi- 
cient to support the Secretary’s determination. Other statements 
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contained in the record which plaintiffs allege to be unsupported by the 
evidence are also not essential to the determination. 

Plaintiffs argue that the inquiry is insufficient because Labor did not 
verify the information that the determination is based upon. However, 
the confidential record contains ample information, submitted by Home 
Petroleum, to support Labor’s determination. Moreover, the petition it- 
self was filed by Home Petroleum. Administrative Record, at 2. 

Home Petroleum’s demonstrated and commendable solicitude to- 
wards its former employees leaves little doubt as to its forthrightness in 
responding to the Department of Labor’s inquiry. While the Depart- 
ment of Labor has a duty to investigate plaintiffs’ petition, the nature 
and extent of the investigation rest within the sound discretion of the 
administering officials. Cherlin v. Donovan, 7 CIT 158,162, 585 F. Supp. 
644, 647 (1984). The decision to rely upon Home Petroleum’s responses 
was within the lawful discretion of the Department of Labor. 

Plaintiffs further argue that Labor may not make a negative determi- 
nation without first determining the level of imports of articles like or 
directly competitive with articles produced by a petitioner’s firm. The 
language of the statute dictates otherwise. In the absence of an absolute 
decrease in sales or production of the firm, plaintiffs are not eligible for 
adjustment assistance irrespective of the level of imports. § 2272(a)(2). 
Plaintiffs’ allegations with respect to national pricing statistics and 
other “such factors” fail for similar reasons. 

The negative determination of eligibility to apply for adjustment as- 
sistance of the Secretary of Labor is affirmed. The case is dismissed. 
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U.S. COURT OF INTERNATIONAL TRADE 


ANNOUNCEMENT 


U.S. Court oF INTERNATIONAL TRADE 
New York, NY 

Chief Judge Dominick L. DiCarlo has announced the call of 
the Eighth Annual Judicial Conference of the United States 
Court of International Trade. The Conference is scheduled for 
Wednesday, October 28, 1992 at The New York Hilton, 1335 
Avenue of the Americas (53rd Street), new York, New York 
and will commence promptly at 9:00 a.m. 

The theme of the conference is: “Challenges and Choices— 
The Changing Face of Customs and International Trade Liti- 
gation.” 

The court has invited the Honorable Carla A. Hills, The 
United States Trade Representative, to be the Luncheon 
Speaker. 

The Conference will be attended by the Judges of the United 
States Court of International Trade, officials from the Inter- 
national Trade Commission, the Customs Service, the Depart- 
ments of Justice, Commerce, and Treasury; members of the 
Bar of the Court; and other distinguished guests. 

More than 350 lawyers, the largest single gathering in the 
United States of attorneys interested in the field of customs 


and international trade law, have participated in each of the 
past seven Annual Judicial Conferences. 

All interested persons are invited to attend. Further infor- 
mation and registration forms may be obtained by contacting 
Leo M. Gordon, Assistant Clerk, at 212-264-7090. 


Dated: September 15, 1992. 


JOSEPH E. LOMBARDI, 
Clerk of the Court. 
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